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The NUJS Journal of Regulatory Studies has 

been conceived as a premier journal for 

publication of research in the field of law and 

public policy. In an increasingly data driven 

world, public policy oriented research 

centred on thorough theoretical concepts 

with the analysis of empirical data is 

imperative. This journal aims to provide a 

platform for innovative researchers whose 

data driven research creates knowledge that 

is conducive to the creation of long term 

strategies and goals for policymakers in India 

and abroad. The Centre for Regulatory 

Studies, Governance and Public Policy 

(CRSGPP) actively engages stakeholders for 

the formulation, analysis and  

oversight of public policy. This journal 

reflects the ethos of CRSGPP and reflects its 

commitment to democratic values, academic 

excellence and legal research of 

contemporary relevance. The Journal 

presently publishes articles on issues of 

national and international relevance in 

consonance with the aforementioned 

objectives. I hope that CRSGPP continues to 

enlighten the legal fraternity, policymakers 

as well as members of the public as it 

continues its journey of excellence and 

innovation.  

-Prof. (Dr) N.K. Chakrabarti  

 
 
 
 



VOL. VI                     NUJS JOURNAL OF REGULATORY STUDIES ISSUE I 

Jan-Mar, 2021                                           ISSN: 2455-4605(O) 

(GLWRU¶V�1RWH 

 

 
 
 
 
The NUJS Journal of Regulatory Studies 

started its journey in 2016 to promote legal 

research focusing on policy formulation. In 

2019, the journal gets a new dimension with 

the priority inclusion of cutting edge 

empirical research papers from across Asia.  

The new board of editors accompanied by a 

robust peer review team gives the journal the 

much needed international status. 

Additionally, the new shape of this open 

access online journal authorizes the access of 

the entire edition as a single file.  

The journal explores through its research 

papers the various challenges and highlights 

various human rights issues. The platform of 

NUJS Journal of Regulatory Studies 

provides the young minds to find solutions 

beyond convention and also gives the right 

impetus to the centre to explore avenues to 

recommend such policy formulation to the 

concerned forum.  

I am really thankful to the authors for such 

vivid contribution. I also take this 

opportunity to thank the esteemed members 

of the Advisory Board, Editorial Board, Peer 

Reviewers and my entire team who has 

worked relentlessly to finish the work in 

time.  

-Dr. Shambhu Prasad Chakrabarty 
Head and Research Fellow  
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A CRITICAL ANALYSIS OF THE MWPSC ACT IN LIGHT OF 
THE 2019 BILL AND OTHER DECIDED CASES 

Rajat Banerjee 
Assistant Professor ± Law and Faculty-in-charge, School of Law and Justice, Adamas University, 

Barasat, West Bengal. Email: rajat.banerjee@adamasuniversity.ac.in, rajat.banerjee2@gmail.com. 

Abstract 

The Maintenance and Welfare of Parents and Senior Citizens (MWPSC) Act, 2007 is possibly the only welfare 

legislation governing elderly rights in India. However, the Act attempts to address too many elderly concerns 

ending up addressing almost nothing. In a way, the Act is a weak legislation, which can hardly provide any 

respite to the elderly citizens. The shortcomings of the Act have been largely sought to be remedied by the 2019 

Bill, which is pending before the Indian Parliament. The paper makes a critical analysis of the MWPSC Act and 

the 2019 Bill to underscore the (in)effectiveness of the provisions in extending any operative remedy. The paper 

also dissects a few judgments rendered by the High Courts and the Supreme Court to understand whether the Act 

has benefitted the hapless elderly individuals. The main premise on which this paper is based is that MWPSC is a 

weak enactment, which is unable to effectuate elderly rights, especially those relating to maintenance. The paper 

argues that the MWPSC Act, with or without the prospective amendment, needs to be replaced with a better law, 

an Elderly Care and Support Law. The paper employs descriptive and analytical methods to testify facts and 

existing normative frameworks.   

Keywords: MWPSC Act, 2019 Bill, Maintenance Tribunals, Appellate Tribunals, Elderly Care and Support Law 

I. Introduction 

One of the major achievements (although on a 

lesser scale) during the first decade of the 21st 

Century was the enactment of the Maintenance 

and Welfare of Parents and Senior Citizens 

(MWPSC) Act, 2007.1 The Act owes its 

genesis to the deliberations in the Parliament 

in the early years of the first decade of the 21st 

century. These deliberations were purportedly 

triggered by the National Policy on Older 

Persons (NPOP), 1999. NPOP was arguably 

the first policy that tried to underscore the 
 

1 Act 56 of 2007. 

changing social, economic, cultural, 

infrastructural, medical and legal needs of the 

elderly population in India. Even state 

legislatures were considering enacting a 

welfare legislation to cater to the elderly needs 

and the state of Himachal Pradesh was perhaps 

the first one to enact the Himachal Pradesh 

Maintenance of Parents and Dependants Act 

(HPMPDA), 2001.2 Interestingly, quite a few 

of the provisions of the MWPSC Act have 

 
2 Act 19 of 2001. 
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striking similarity with the provisions of 

HPMPDA.3  

The enactment of the MWPSC Act, 2007 was 

a welcome move by the Indian Parliament 

since certain provisions of the Act try to 

address, at least partly, the issue of elderly 

maintenance and to an extent the issue of elder 

abuse. The Act obligates children (not being 

minors) or relatives or legal heirs to maintain a 

senior citizen (that may include a parent, who 

is otherwise not a senior citizen by age) if 

he/she is unable to maintain himself/herself. 

Further, the Act obligates the state 

governments to establish and maintain old-age 

homes, especially for those aged persons who 

cannot otherwise afford reasonable 

accommodation. It is needless to mention here 

that reasonable accommodation is one of the 

prerequisites of a dignified life. In Dr. 

$VKZDQL� .XPDU¶V� FDVH,4 the Apex Court in 

light of the reasoning laid down in M/S. 

6KDQWLVWDU� %XLOGHUV¶� FDVH5 had held that 

reasonable accommodation plays an 

instrumental role in the development of 

intellectual, mental and physical faculties of an 

individual. Apart from addressing the issue of 

 
3 Arguably, the first bill on the said matter was floated 
in the Himachal Pradesh Legislative Assembly in 1996. 
4 Dr. Ashwani Kumar v. Union of India & Ors, CWP 
No. 193 of 2016. 
5 M/S. Shantistar Builders v. Narayan Khimalal Totame 
and Ors, AIR 1990 SC 630. 

maintenance, establishment and management 

of old-age homes for indigent senior citizens, 

the Act also mandates medical care and 

support to senior citizens. In Dr. Ashwani 

.XPDU¶V�FDVH,6 the Apex Court had referred to 

the judgment in 9LQFHQW� 3DQLNXUODQJDUD¶V�

case7 to hold that health, especially public 

health, is fundamentally related to the 

foundational development of individuals as 

responsible citizens. In addition to the above, 

the Act tries to address (albeit obliquely) the 

issue of elder abuse. Resultantly, the Act 

attempts to solve too many elderly concerns 

ending up solving almost nothing. The 2019 

Bill8 strives to completely overhaul the 

MWPSC Act; it endeavours to amend the 

earlier one and introduces moot concepts such 

as security and safety of elderly individuals 

and creation and maintenance of institutions 

and services that would promote elderly rights. 

The purpose of this paper is to critically 

analyse and assess the functional relevance of 

the MWPSC Act in light of the 2019 Bill and 

other decided cases. The first part of the paper 

 
6 Supra note 4. 
7 Vincent Panikurlangara v. Union of India (1987) 2 
SCC 165. 
8 Bill No. 374 of 2019. Arguably, the Bill was 
introduced on 11th December 2019 in the Lok Sabha 
during the winter session of the parliament. The Bill 
was referred to the Standing Committee on 29th 
December, 2019. A copy of the 2019 Bill is available at 
http://164.100.47.4/BillsTexts/LSBillTexts/asintroduced
/374_2019_LS_Eng.pdf (last visited Apr. 14, 2021). 
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introduces the topic and the ensuing debate. 

The second part critically analyses the main 

provisions of the Act from the point of view of 

interpretation. The third part revisits the 2019 

Bill through a clause-by-clause analysis of the 

proposed amendment(s). The penultimate part 

of this paper evaluates the operation of the 

provisions of the MWPSC Act in light of a 

few court rulings. The conclusive part winds 

up the debate by indicating that the elderly 

care and support jurisprudence must be 

separated from the maintenance jurisprudence 

as contemplated under the provisions of the 

Act. 

II. A Critical Analysis of the MWPSC Act 

The MWPSC Act strives to promote the 

maintenance and welfare of parents and senior 

citizens in conjunction with the provisions of 

the Indian constitution. It is presumably the 

only welfare legislation governing the rights of 

the elderly people in India. Section 1(2) of the 

Act extends its application even beyond the 

territory of India and deals with the respective 

rights and obligations (as contemplated under 

the Act) of Indian citizens settled abroad. 

Section 1(3) contemplates that for the Act to 

come into force, the choice and will of the 

respective states shall prevail; interestingly, 

although it is a central enactment, the 

operation of the law depends on the states. The 

interpretation section of the Act, defines 

FULWLFDO� H[SUHVVLRQV� VXFK� DV� µFKLOGUHQ¶��

µPDLQWHQDQFH¶�� µSDUHQW¶�� µUHODWLYH�� µVHQLRU�

FLWL]HQ¶�� DQG� µZHOIDUH¶�� +RZHYHU�� WKH� VHFWLRQ�

fails to incorporate the definitions of 

H[SUHVVLRQV� VXFK� DV� µPDLQWHQDQFH� RIILFHU¶��

µROG-DJH� KRPHV¶�� µPHGLFDO� FDUH¶��

µDEDQGRQPHQW¶�� HWF�� ,Q� DGGLWLRQ�� VRPH� RI� WKH�

definitions seem inapt; for instance, the 

definition of µchildren¶ does not include 

adoptive children, step-children, etc. Similarly, 

the definitions of µparent¶ and µrelative¶ are 

narrow; for example, the term parent under 

Section 2(d) of the Act includes biological 

father/mother, adoptive father/mother and 

step-father/step-mother, but does not include 

grandparents and parent-in-laws. Another 

glaring flaw in the interpretation section may 

be found in the expression µPDLQWHQDQFH¶��

Section 2(b) of the Act defines maintenance as 

something that only includes the bare 

minimum of food, clothing, shelter and 

medical attendance and treatment. A plain 

reading of the expression indicates that 

maintenance does not include safety and 

security that help elderly persons lead a 

peaceful and dignified life.  

Section 3 of the Act creates an overriding 

effect of its provisions over other concurrent 

laws. In a way, the provision underscores the 
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unique and special nature of the Act. By virtue 

of Section 4, a parent or senior citizen, who is 

not able to maintain himself/herself on his/her 

own, may make an application (in pursuance 

of Section 5 of the Act) against his/her 

children or relative(s) if the children or 

relative(s) fail(s) to discharge their obligations 

in maintaining such parent or senior citizen. 

Similarly, a senior citizen may move an 

application for maintenance against his/her 

relative, who is in possession of the property 

or is likely to inherit the property of the senior 

citizen. Section 4 has to be read in light with 

Section 12 of the Act that allows a parent or a 

senior citizen to apply for maintenance under 

Chapter 9 of the Code of Criminal Procedure 

(CrPC), 1973 (Act 2 of 1974).9 Section 5 of 

the Act stipulates the procedure of application 

for maintenance. According to this provision, 

any parent or senior citizen10 who seeks 

maintenance from his/her children/relative 

may make an application to the Maintenance 

Tribunal,11 which may grant interim 

 
9 Such claims can be made under the relevant provisions 
of either the MWPSC Act or CrPC. Section 12 of the 
MWPSC Act makes it optional for a parent or senior 
citizen to file a maintenance application in any of the 
forums. Interestingly, Section 12 does not refer to 
Section 20 of the HAMA. 
10 If such parent or senior citizen is incapable of moving 
the application, then any other person or even a 
registered voluntary association may move such 
application of behalf of such parent or senior citizen.   
11 Vide Sec. 7 of the Act, the state governments shall 
constitute one or more Maintenance Tribunals in each 

maintenance while the inquiry12 to determine 

the maintenance amount may be ongoing.13 

Section 5 also makes it mandatory for the 

Maintenance Tribunals to hear matters as 

expeditiously as possible and proceedings 

must be disposed of within four months 

calculated from the day the notice is served. 

Section 6 of the Act deals with the territorial 

jurisdiction of the Maintenance Tribunals, 

which shall enjoy the position of the First 

Class Judicial Magistrate while dealing with 

matters that are heard by them. In addition, 

Section 6 lays down the procedure that such 

tribunals may adopt in hearing the matters 

expeditiously; for example, by virtue of 

Section 6(4) of the Act, the Maintenance 

Tribunals can take and record evidence, and 

can pass ex parte orders if necessary. In 

pursuance of Section 6(5) of the Act, a 

Director of Social Defence Division, MSJE 

was appointed14 as the nodal officer through 

 
sub-division of a district within six months from the 
date of the commencement of the MWPSC Act. Such 
Maintenance Tribunals, may also take suo motu 
cognisance of maintenance matters vide Sec. 5(1)(c) of 
the Act. 
12 While conducting such inquiry, the Maintenance 
Tribunal, which functions as a Civil Court, may follow 
summary procedures. The Tribunal may also seek the 
assistance of persons who may otherwise have material 
knowledge critical to such inquiry. For further details, 
refer to Sec. 8 of the MWPSC Act. 
13 In the event a Maintenance Tribunal conducts an 
inquiry in conjunction with the provisions under Section 
5(3) of the Act, it can follow summary procedure.  
14 The appointment was made in pursuance of a Gazette 
Notification dated 22.06.2011. 
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whom summons are served to 

children/relatives (of senior citizens and 

parents) who are staying outside India. Section 

6(6) of the Act empowers the Tribunals to 

engage (before hearing an application made 

under Section 5) a Conciliation Officer to 

amicably settle the disputes between the 

contending parties.15  

Section 7 of the Act bestows an obligation on 

the states to constitute one or more than one 

Maintenance Tribunals in each sub-division 

within six months from the date of 

commencement of the MWPSC Act. Such 

Tribunals, which must be presided over by a 

Sub-divisional Officer (SDO) or an officer 

above the post of SDO, are required to 

adjudicate and decide upon the applications 

filed by virtue of Section 5. However, 

debatably, only a few states could effectively 

establish Maintenance Tribunals in each of the 

respective sub-divisions. Section 9 of the Act 

allows the Tribunals to pass maintenance 

orders asking children or relatives to pay a 

monthly maintenance amount, which shall not 

exceed Rupees ten thousand, if such children 

or relatives deliberately refuse to maintain a 

senior citizen who is otherwise not in a 
 

15 The Conciliation Officer is supposed to submit his/her 
findings to the Maintenance Tribunal within one month. 
If the Conciliation Officer is able to amicably settle the 
matter between the contending parties, the Tribunal 
shall pass an order effecting such settlement. 

position to maintain himself/herself. Such 

maintenance amount shall be paid to the senior 

citizen within a period of 30 days from the 

date the Tribunals pass such maintenance 

order(s).1617 Such orders may, however, be 

amenable to cancellation/modification if there 

is a change in the circumstances or there is 

evidence of a factual error; the Tribunals may 

alter the maintenance allowance accordingly.18 

One of the glaring errors inherent in Section 9 

(read with Section 13) of the Act is that it does 

not otherwise include parents. Another 

shortcoming of the provision is that it does not 

include any objective parameter such as the 

earnings of the children or the standard of 

living of the senior citizen based on which the 

Tribunals could substantively decide on the 

amount of maintenance. In addition, 

prescribing an upper limit of Rupees ten 

thousand as maintenance fee seems to frustrate 

the very purpose of the Act; the prescribed 

limit does not take into cognisance the income 

of the children. Maintenance orders that are 

passed by the Tribunals have the same effect 

 
16 Sec. 13, MWPSC Act. 
17 When the Tribunals allow maintenance claims, they 
may also allow simple interest (of not less than five 
percent and not more than 18 percent) that may be 
calculated from the date of filing the maintenance 
application.  
18 Sec. 10, MWPSC Act. 
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and force as orders passed under Section 128 

of the CrPC, 1973.19  

Section 15 of the Act deals with the 

establishment of at least one Appellate 

Tribunal in each district. Such Tribunal must 

be presided over by the District Magistrate 

(DM) or an officer above the post of DM. As 

per Section 16 of the Act, any parent or senior 

citizen who is not satisfied with the decision of 

a Maintenance Tribunal may prefer an appeal 

within sixty days from the date of the 

maintenance order. The time limit of sixty 

days may, nevertheless, be condoned by the 

Appellate Tribunal if the petitioner(s) can 

sufficiently explain the cause of delay in filing 

the appeal. After hearing both the sides, the 

Appellate Tribunal may either allow or reject 

the appeal. The decision rendered by the 

Appellate Tribunal is final and binding on both 

the parties. Arguably, Section 16 of the Act is 

one of the contentious sections because on the 

one hand it extends the audi alteram partem 

rule to the respondents (children and relatives) 

while on the other hand it does not allow 

children and relatives to file appeals before the 

Appellate Tribunal(s). In addition, the 

provision does not allow any further appeal to 

a higher forum, indicating that aggrieved 

parties may only invoke writs or Special Leave 

 
19 Sec. 11(2), MWPSC Act. 

Petitions (SLPs) for any prospective remedy. 

One of the most notable features of the Act is 

that it allows competing parties to fight their 

own cause before the concerned judicial forum 

and bars legal representation. Parties appearing 

before the Maintenance Tribunal or the 

Appellate Tribunal are not required to hire 

advocates to vouch for their respective 

matters. While such a provision is supposed to 

promote expediency and reduce pendency 

time, it strikes at the root of Section 30(ii) of 

the Advocates Act.20 In 3DUDPMLW¶V� FDVH,21 a 

division bench of the Punjab and Haryana 

+LJK� &RXUW� KDG� KHOG� ³there cannot be an 

absolute bar to the assistance by legal 

practitioners « despite the µnotwithstanding¶ 

clause.´ The Court further observed that while 

the legislature was right in framing the 

provision, especially while reading it with 

Section 3 of the Act, post the official 

notification of Section 30 of the Advocates 

Act on 15.06.2011, Section 17 would not bar 

legal practitioners to argue matters on behalf 

of either the plaintiff or the respondent. 

Interestingly, despite the perceptive 

observations of the Punjab and Haryana High 

Court in the aforementioned case, Section 17 
 

20 According to sec. 30(ii) of the Advocates Act, 1961 
(Act 25 of 1961), all advocates who are on roll shall 
have the entitlement to practise before any tribunal that 
can take and appreciate evidence. 
21 Paramjit Kumar Saroya v. The Union of India & Anr. 
(AIR 2014 P&H 121). 
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has not yet been repealed or struck down as 

being violative of Section 30(ii) of the 

Advocates Act.  

Section 18 of the Act creates an obligation on 

the respective state governments to appoint a 

maintenance officer for every district. The 

officer must be the District Social Welfare 

Officer (DSWO) or an officer above the post 

of DSWO. The maintenance officer is 

supposed to represent the parent/senior citizen 

in the respective forum wherein his/her matter 

is heard.  

Section 19 of the Act bestows an obligation on 

the state government to create and maintain at 

least one old-age home in each district of the 

state. Section 19(1) of the Act UHDGV�� ³The 

State Government may establish and maintain 

such number of old-age homes at accessible 

places, as it may deem necessary, in a 

SKDVHG«´ Each of these old-age homes are 

supposed to accommodate at least 150 elderly 

men and women who are indigent and are, 

therefore, unable to afford any stay in any 

RWKHU� SODFH�� +RZHYHU�� WKH� H[SUHVVLRQV� µPD\¶�

DQG� µSKDVHG¶� LQ� 6HFWLRQ� ������ LQGLFDWH� WKDW�

such directive lacks force; until now, many 

districts have not yet established old-age 

homes, in contravention of Section 19(1) of 

the Act. Section 19(2) allows the state 

governments to chalk out schemes for the 

overall administration and management of 

such old-age homes. Apart from the 

establishment and maintenance of old-age 

homes, the state governments are also 

supposed to extend healthcare facilities such as 

arrangement of separate queues, provision of 

sufficient beds, establishment of geriatric 

wards in district hospitals, etc., to senior 

citizens.22 Furthermore, the state governments 

are also required to adopt measures to ensure 

that sufficient publicity of the provisions of the 

MWPSC Act is done through print and 

electronic media and that the government 

officers (at the central and state levels) are 

sensitised and made aware of the issues that 

relate to the Act.23 In order to ensure effective 

implementation of the Act and to protect the 

life and property of senior citizens, the state 

governments may confer extraordinary powers 

to the respective DMs, who may further 

nominate an officer to exercise the powers and 

functions bestowed on them by the respective 

state governments.24  

Vide Section 23(1) of the Act, a senior citizen 

may dispossess his/her son/relative/legal heir 

of any property (which was transferred by the 

senior citizen on the condition that the 

transferee shall provide the basic physical 
 

22 Sec. 20, MWPSC Act. 
23 Sec. 21, MWPSC Act. 
24 Sec. 22, MWPSC Act. 
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needs and amenities) if he/she fails to provide 

the said physical needs and amenities. Section 

23(1) reads: 

³«�ZKHUH�any senior citizen who, after 

the commencement of this Act, has 

transferred by way of gift or otherwise, 

his property, subject to the condition 

that the transferee shall provide the 

basic amenities and basic physical 

needs to the transferor and such 

transferee refuses or fails to provide 

such amenities and physical needs, the 

said transfer of property shall be 

deemed to have been made by fraud or 

coercion or under undue influence and 

shall at the option of the transferor be 

declared void by the Tribunal «´ 

The only provision of the MWPSC Act that 

attempts to address the issue of elder abuse, 

albeit loosely, is section 24, which bestows an 

obligation on a person, who acts as a caregiver 

of a senior citizen, to not leave the senior 

citizen with the intention of abandoning 

him/her wholly. Such an act of abandonment, 

if proven, shall be punishable with 

imprisonment that may extend to three months 

or with fine that may extend to Rupees five 

thousands or with both. Therefore, among the 

five standard categories of elder abuse, viz., 

psychological abuse, physical abuse, financial 

abuse, sexual abuse and neglect, neglect (and 

in a way, psychological abuse) is addressed 

through section 24 of the Act. The offences 

committed under the provisions of the Act are 

bailable and cognisable, and are summarily 

triable by magistrates.25 Section 24 of the Act 

makes abandonment (by the carer/protector) of 

a senior citizen an offence punishable with 

imprisonment that may extend to three months 

or with fine that may extend to Rupees five 

thousand or with both. Although, prima facie, 

it seems that by obligating 

children/relatives/legal heirs to maintain the 

senior citizens/parents, the state has somehow 

absolved itself from its responsibility of 

ensuring the overall welfare of the elderly 

citizens, the Act has been able to create some 

kind of deterrence against elder abuse. 

The Miscellaneous part (Chapter VII) of the 

Act contains some distinctive features. For 

example, Section 27 of the Act confers plenary 

powers on the Maintenance and Appellate 

tribunals to adjudicate maintenance-related 

pleas and bars the jurisdiction of civil courts to 

hear any matters relating to the provisions of 

the Act. Section 28 creates a general defence 

in favour of the officers of the central and state 

governments if any of their actions undertaken 

while implementing the provisions of the Act 

 
25 Sec. 25, MWPSC Act. 
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interferes with the rights of the parents and 

senior citizens. The Act also allows the central 

government to periodically review and 

evaluate the implementation of the Act,26 and 

to issue directives to the respective state 

governments to ensure effective execution of 

the provisions of the Act.27 

III. Revisiting the 2019 Bill 

Despite the seemingly overwhelming 

provisions, the MWPSC Act has not been of 

great help to either the parents or the senior 

citizens. One major reason why the Act has 

not been able to live up to its standards is that 

the drafting of the Act is seemingly improper. 

Many of the terms and expressions that find 

mention in the Act are not defined or are 

defined inaptly in the interpretation section of 

the Act, thereby making them all the more 

discrete and convoluted. To remove the fetters 

inherent in the text of the Act, quite a few 

amendments had been proposed earlier, 

although such amendments could not be 

effectuated. In 2019, an Amendment Bill was 

moved in the Indian Parliament for approval. 

The 2019 Bill is being discussed presently in 

the Indian Parliament. The Standing 

Committee of the Indian Parliament had 

submitted its observations on the proposed 
 

26 Sec. 31, MWPSC Act. 
27 Sec. 30, MWPSC Act. 

amendments in January 2021. After thorough 

scrutiny and evaluation the Standing 

Committee observed that expanding the 

H[SUHVVLRQV� VXFK� DV� µFKLOGUHQ¶�� µUHODWLYH¶��

µSDUHQW¶��HWF���ZRXOG�KHOS�QRW�RQO\�LQ�UHGXFLQJ�

legal ambiguities but also in facilitating 

maintenance claims.28 

The proposed Bill attempts to revamp the Act 

so that the implementation of the provisions of 

the Act becomes more meaningful and easy. 

Clause 3 of the Bill tries to redefine certain 

provisions of the interpretation clause; for 

example, it includes step-children, children-in-

laws, adoptive children, etc., within the 

definition of children under Section 2(a) of the 

Act. It also strives to broaden the scope of 

expressions such as relative and parents.29 

Further, it expands the definition of 

µSUHVFULEHG¶� E\� UHPRYLQJ� WKH� term µstate 

government¶ from Section 2(e) of the Act. Last 

but not the least, the Bill makes an effort to 

expand the expressions µmaintenance¶ and 

µwelfare¶. The interpretation section of the Bill 

 
28 India News, Expanding children, parent, relative 
definition will leave no scope for ambiguity: Parliament 
panel (January 30, 2021, 2.32 pm) 
https://www.hindustantimes.com/india-news/expanding-
children-parent-relative-definition-will-leave-no-scope-
for-ambiguity-parliament-panel-101611997024305.html 
(last visited Apr. 14, 2021). 
29 The Bill includes grandparents and parents-in-law 
ZLWKLQ� WKH� GHILQLWLRQ� RI� µSDUHQWV¶�� /LNHZLVH�� WKH� %LOO�
incorporates minors (who are represented by their legal 
guardians) within the definitioQ�RI�µUHODWLYHV¶� 
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also introduces terms VXFK� DV� µFRGH¶�� µORFDO�

ERG\¶�� µmaintenance oIILFHU¶�� µoUJDQL]DWLRQ¶��

µsenior citizHQV¶ care home¶� µmulti-service 

day care centre for senior citizens¶��HWF� 

Apart from suggesting sweeping changes in 

the interpretation clause of the MWPSC Act, 

the Bill also suggests a few notable 

modifications in the operative parts of the Act. 

Clause 4 proposes to substitute Section 4 

thereby rendering it easier for senior citizens 

and parents to file maintenance applications 

whenever they are not maintained properly by 

their respective relatives and/or children or are 

neglected by them. The proposed Section 4 not 

only creates a shield against neglect, a form of 

elder abuse, but also underscores that any 

infringement of the rights of senior citizens 

and parents to live with dignity would be 

addressed efficaciously through law. Clause 5 

of the Bill attempts to revise the maintenance 

application procedure by amending Section 5 

of the Act;30 it proposes to bring down the 

time of disposal of maintenance applications to 

60 days in case of the oldest-old persons, aged 

80 years and above. Clause 6 intends to 

revamp Section 6 by including the purpose of 

referring the maintenance proceedings to a 

 
30 As per the 2019 Bill, an application for maintenance 
may also be filed online. 

Conciliation Officer, who shall be nominated 

by the Maintenance Tribunal.  

While minor amendments have been suggested 

in Sections 7 and 8 of the principal Act, a 

complete revamp of the provisions has been 

suggested in Section 9. The Bill removes the 

upper cap (of Rupees ten thousand) of the 

maintenance amount and leaves it to the 

discretion of the Maintenance Tribunal to 

determine the maintenance fee in view of (a) 

WKH�VHQLRU� FLWL]HQ¶V�SDUHQW¶V�VWDQGDUG�RI� OLYLQJ�

(b) earnings of the children. The Bill also 

recommends revision in Sections 10, 11, 1231 

and 13 of the Act. The proposed amendment 

of Section 16 through Clause 14 of the Bill is 

distinct in the sense that it allows even 

relatives and children to file appeals against 

the decisions of the Maintenance Tribunal(s). 

Interestingly, the 2019 Bill does not 

recommend repealing or amending Section 17, 

which bars legal practitioners to argue matters 

before the Tribunals on behalf of either the 

plaintiff or the respondent.32 Clause 15 moots 

a thorough revision of Section 18 of the Act; 

as per the Bill, the role of the Maintenance 

officers is supposed to change because they 

would not only be obligated to ensure 
 

31 The proposed amendment still does not include 
options regarding maintenance claims under Section 20 
of HAMA, 1956. 
32 Section 17 of the MWPSC Act seemingly interferes 
with Section 30(ii) of the Advocates Act, 1961. 
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compliance with maintenance orders but also 

be asked to function as a liaison officer for 

senior citizens or parents. Clause 16 of the Bill 

attempts to amend the title of Chapter III of 

the principal Act. In conjunction with that, 

Clause 17 tries to alter Section 19 by replacing 

WKH� H[SUHVVLRQ� µROG-DJH� KRPHV¶� ZLWK� µ6HQLRU�

&LWL]HQV¶ Care Homes¶� DQG� µMulti-Service 

Day-Care Centres¶�� 6XFK� LQVWLWXWLRQV�� ZKLFK�

must be registered with the respective state 

governments, may be established by the 

government, a private or voluntary 

organisation, a trust, NGO, or a society. 

However, the central government is supposed 

to prescribe the minimum standards for these 

institutions to ensure that the said institutions 

do not lack infrastructure, food, recreation, 

medical facilities, etc.  

Clause 18 of the 2019 Bill attempts to amend 

the title of Chapter IV of the principal Act by 

UHSODFLQJ� WKH� H[SUHVVLRQ� µPHGLFDO� FDUH¶� ZLWK�

µKHDOWKFDUH¶�� &ODXVH� ��� SURSRVHV� WR� VXEVWLWXWH�

Section 20 of the principal Act and strives to 

ensure that every hospital, including private 

ones, extend facilities such as provision of 

dedicated and separate queues, treatment of 

diseases, especially those that are chronic, 

terminal and degenerative, establishment of 

state-of-the-art geriatric care framework, etc., 

for senior citizens. In addition, it also intends 

to extend homecare facilities to senior citizens 

who are mentally or physically impaired. 

Clause 20 of the Bill attempts to modify the 

title of Chapter V of the principal Act by 

DGGLQJ� WKH� H[SUHVVLRQ� µRWKHU� ZHOIDUH�

PHDVXUHV¶�� &ODXVH� ��� RI� WKH� %LOO� VXJJHVWV�

amendments in Section 21 and Clause 22 

proposes a new Section (Section 21A), 

obligating state governments to formulate and 

implement an all-inclusive action plan. The 

proposed Section 21A also bestows an 

obligation on the respective state governments 

to facilitate coordination between and among 

stakeholders so that holistic welfare of the 

senior citizens is promoted.  

Clause 23 of the Bill proposes an amendment 

in Section 22, which strives to revamp the 

protection system available to senior citizens 

and parents. Through the prospective insertion 

of Section 22(2) and 22(3), police protection 

would be extended to senior citizens and 

parents, and every police station would be 

obliged to designate at least one officer (of the 

rank of Assistant Sub-Inspector or above), the 

nodal officer, to tackle issues and concerns 

facing the senior citizens and parents. The 

projected Section 22(3) obligates state 

governments to establish special units,33 which 

 
33 Such units are also supposed to comprise the nodal 
officer(s) and two social workers. 



 

Oct-Dec, 2020                                           ISSN: 2455-4605(O) 12 

shall be headed by a police officer of the rank 

of Deputy Superintendent of Police or above, 

in each district to ensure proper coordination 

of the functions of the police with regard to 

senior citizens and parents. Clause 24 of the 

2019 Bill suggests changes in Section 23 of 

the principal Act whereas Clause 25 introduces 

a new section, Section 23A, requiring the 

central and state governments to provide for 

welfare measures such as creation of age-

friendly and accessible environment, 

promotion of public facilities, etc., for senior 

citizens. Section 23A also mandates the 

establishment and maintenance of a helpline 

number to facilitate safety and protection of 

senior citizens. Clause 26 recommends 

changes in Section 24 of the Act. Under the 

proposed Section 24, whoever abandons or 

abuses a senior citizen or parent shall be liable 

to be punished with imprisonment, which may 

extend till six months or with fine up to 

Rupees ten thousand or with both. Clause 27 

of the Bill proposes to insert Sections 28A and 

28B; Section 28A obligates state governments 

to furnish details of institutions (registered 

under the relevant provisions of the Act) on 

websites and Section 28B requires that the 

registered institutions must be accredited by a 

competent body. Clause 28 of the 2019 Bill 

seeks to amend Section 29 of the principal 

Act. Clause 29, the last clause of the Bill, 

seeks to amend Section 32. The proposed 

Section 32 would allow the Central 

government to follow model rules that state 

governments are supposed to follow mutatis 

mutandis. 

Overall, the 2019 Bill endeavours to 

completely refurbish the MWPSC Act. It 

attempts to extend the benefits of maintenance 

and welfare to senior citizens and parents and 

tries to make sure that institutions and services 

are established and maintained so that the 

requirements of the senior citizens and parents 

are effectively addressed and their overall 

well-being (physical and mental) is promoted. 

However, the 2019 Bill fails to address the two 

critical issues of income insecurity and elder 

abuse that are related intrinsically to the 

overall welfare of senior citizens. While there 

is no provision whatsoever on income security 

for the elderly in the proposed Act, the 

provisions on elder abuse are loose and require 

purposive interpretation, more so because the 

interpretation section of the proposed Act does 

not include the definitions of terms such as 

physical abuse, emotional abuse, etc. Another 

glaring flaw in the 2019 Bill is that, similar to 

the principal Act, it fails to draw a distinction 

line between parents and senior citizens, and 

the respective remedies that may be available 

to them. In addition, it seems that some of the 
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suggested welfare and protection measures 

such as extension of care-homes and home-

care services, promotion of elderly healthcare, 

extension of police protection, etc., may not be 

translated into reality because such measures 

would require active and continuous support 

from the respective states and other 

stakeholder organisations. Overall, the Bill 

needs to be modified further in light of the 

changing socioeconomic circumstances and 

the protection needs of the elderly population. 

IV. The Decided Cases 

Since the only routes to reach out to the higher 

judiciary are through writs and SLPs, not 

many cases relating to the MWPSC Act are 

heard. However, a couple of judgments are 

discerning, and they provide an inflection 

point in the entire discourse on elderly rights. 

Of special mention is the March 15, 2017 

judgment of the Delhi High Court in Sunny 

3DXO¶V�FDVH34 wherein the Court indicated that 

senior citizens of India still have some remedy 

against their own children and/or relatives if 

they are physically abusive. In the 

aforementioned case,35 the Court had upheld 

the order of the Maintenance Tribunal to 

dispossess an abusive son from the property of 

 
34 Sunny Paul & Anr. v. State NCT of Delhi and Ors., 
2017 SCC OnLine Del 7451 (India). 
35 Id. 

his parents. The Maintenance Tribunal had 

passed the order by virtue of Section 23(1) of 

the Act.  

The ratio decidendi laid down in Sunny Pauls 

case36 resonated in 'DWWDWUH\�6KLYDML¶V case,37 

wherein a single judge of the Bombay High 

Court held that a senior citizen does have the 

authority to dispossess and evict his/her 

ward(s) from a property if they are abusive. 

The Court further added that the TULEXQDO¶V�

competence to pass eviction orders is in 

conformity with Section 4 of the Act. 

Furthermore, the Court relied on the judgment 

of the Delhi High Court in 6DFKLQ¶V�FDVH38 to 

note that it is the prerogative of the elderly 

parents to allow or not to allow his/her ward(s) 

to stay with them.  

Regrettably, of late, the state High Courts have 

started taking a contrasting view, especially on 

the competence of the Maintenance Tribunal 

to pass orders under section 23(1) of the Act. 

In some of their recent orders, they have 

questioned the powers of the Maintenance 

Tribunal(s) to pass orders of dispossession. 

For example, in G. 6��0DQMX¶V�FDVH,39 a single 

 
36 Id.  
37 Dattatrey Shivaji Mane v. Lilabai Shivaji Mane & 
Ors., W.P. NO.10611/2018. (India). 
38 Sachin & Anr v. Jhabbu Lal & Anr, RSA 136/2016 
(India). 
39 G.S. Manju v. K.N. Gopi, 2019 SCC OnLine Ker 
5363 (India). 
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judge of the Kerala High Court held that the 

dispossession order passed by the Appellate 

Tribunal was flawed and that there was no 

need of a written stipulation to prove that the 

transferee maintained the transferor. The 

matter was eventually remitted to the 

Maintenance Tribunal for reconsideration. A 

similar kind of a reasoning could be found in 

6LPUDW¶V�FDVH,40 wherein a single judge of the 

Punjab and Haryana High Court had set aside 

the eviction order of the District Magistrate-

cum Maintenance Tribunal, Patiala holding 

that such Tribunal does not have the power to 

pass eviction orders under the provisions of 

the MWPSC Act, the Rules and the Punjab 

Action Plan, 2014. In another shocking 

development, a division bench of the Delhi 

High Court had sought the response of the 

Delhi government regarding a notification that 

had inter alia amended a rule allowing elderly 

people to evict their children/relatives/legal 

heirs from property.41 Briefly, the recent legal 

developments indicate that the MWPSC Act is 

unable to uphold the sanctity of the 

Maintenance and the Appellate Tribunals and 

 
40 Simrat Randhawa v. State of Punjab & others, CWP 
No. 4744 of 2018 (India). 
41 India Legal, Law Favouring Parents, Senior Citizens 
may have a Flaw, (September 11, 2020) 
https://www.indialegallive.com/constitutional-law-
news/courts-news/law-favouring-parents-sr-citizens-
may-have-a-flaw-delhi-hc-wants-aap-govts-response/ 
(last visited Apr. 14, 2021). 

to address (even in part) the issue of elder 

abuse. 

The December 2018 ruling of the Supreme 

Court in Dr. Ashwani Kumar¶V case42 was one 

of its kind since the Court (possibly for the 

first time) had the opportunity to revisit the 

provisions of the MWPSC Act in terms of 

their implementation. Regretfully, the Apex 

Court had noted that the economic budgeting 

issue (mooted by the state) behind the non-

implementation of the provisions of the 

MWPSC Act cannot stand as a valid defence. 

Further, it had observed that an elderly 

SHUVRQ¶V�right to live with dignity is inviolable. 

A similar view had resonated in Senior Citizen 

:HOIDUH� 2UJDQL]DWLRQ¶V� FDVH,43 wherein the 

Uttarakhand High Court had observed that 

senior citizens have the fundamental right to 

live with dignity and that the state is obliged to 

create conditions and circumstances to ensure 

social protection and welfare of senior 

citizens. 

V. Conclusion 

The main argument that resonates throughout 

the paper is that the MWPSC Act, with or 
 

42 Supra note 4. 
43 Senior Citizen Welfare Organization & Anr. v. State 
of Uttarakhand & Anr. (Writ Petition (PIL) No. 52 of 
2013) (disposed of on 12 June, 2018). In this case, a 
Division Bench of the Uttarakhand High Court issued 
14 Directives urging the state of Uttarakhand to take 
appropriate steps to ensure protection of elderly people. 
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without the prospective amendment, is a weak 

legislation, which needs to be replaced with a 

better law. Debatably, one of the main reasons 

why the MWPSC Act is weak is that the Act 

attempts to address too many elderly concerns 

ending up addressing almost nothing. 

Principally, it tries to (a) extend maintenance 

facility to parents and senior citizens through a 

defined process (b) oversee the establishment 

and management of old-age homes (c) provide 

medical care and support to senior citizens. 

Because of its lack of focus, the MWPSC Act 

has not been able to promote substantive 

justice and to obligate states to uphold 

structures and processes facilitating elderly 

care and support. One significant loophole of 

the Act is that there is hardly any compliance 

mechanism; many of the states had devised 

Rules much late and quite a few of them did 

not oblige to the mandates under Sections 19 

and 20 of the Act. In view of this, the Bombay 

High Court in Yogesh 6DGKZDQL¶V�FDVH,44 had 

directed the Government of Maharashtra to 

inform the court about the steps it had 

undertaken to implement the provisions 

(especially the ones relating to the 

establishment of Maintenance Tribunals, 

establishment of old-age homes, extension of 

medical care, etc.) of the Act. The other major 
 

44 YogeshSadhwani v. Commissioner of Police, 2015 
SCC Online Bom 959. 

loophole of the Act is that the order for 

maintenance vide Section 9 of the Act has a 

maximum ceiling of Rupees ten thousand. 

Therefore, even though the High Courts in 

Subramanya¶V� FDVH45 had allowed 

maintenance, they could not overstretch the 

limit because of the statutory limitation. Yet 

another issue with the Act is with eviction 

notice(s) passed by Maintenance Tribunals by 

virtue of Section 23 of the Act. While in a few 

matters eviction orders passed by the Tribunals 

were upheld by the court,46 in a few others the 

jurisdiction of the Tribunals to pass such 

orders was challenged.47 

While the analyses of the MWPSC Act and the 

2019 Bill point to some glaring legislative 

drafting flaws, including flaws in the 

interpretation section of the Act, the rulings of 

the High Courts in *�6�� 0DQMX¶V� FDVH48 and 

6LPUDW� 5DQGKDZD¶V� FDVH49 indicate the 

inherent infirmity of the Maintenance 

Tribunals to decide on eviction matters 

expeditiously. Further, the ruling in Dr. 

$VKZDQL� .XPDU¶s case,50 proves beyond any 

 
45 H. S. Subramanya v. H.S. Lakshmi, ILR 2014 Kar 
4978. 
46 Santosh Surendra Patil v. Surendra Narasgopnda 
Patil, 2017 SCC Online Bom 3053. 
47 Smt. S Vanitha v. The Deputy Commissioner, 
Bengaluru Urban District & Ors. Civil Appeal No. 3822 
of 2020.  
48 Supra note 39. 
49 Supra note 40. 
50 Supra note 4. 
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reasonable doubt that neither have the 

provisions of the Act helped the poor elderly 

to get the requisite number of old-age homes 

nor have they helped them receive the desired 

medical support as contemplated under 

Section 20 of the Act. In fact, in Ashwani 

.XPDU¶V�FDVH51 the Apex Court had instructed 

the central government to issue directives to 

the respective state governments to effectively 

implement the provisions of the MWPSC Act.  

In view of the above findings, it is 

recommended that the elderly care and support 

jurisprudence as contemplated mainly under 

Sections 19 and 20 of the MWPSC Act is 

separated from the maintenance jurisprudence 

that runs across the breath and width of the 

Act. It is possibly ripe time that the Indian 

Parliament frames an Elderly Care and 

Support Law for the benefit of the aged 

population. The MWPSC Act may be left to 

address maintenance issues (and in a limited 

way to elder abuse) since both the spirit and 

the letter of the Act attempt to create an 

overwhelming maintenance jurisprudence in 

favour of the elderly population in India. 

 
51 Id.  
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Abstract 

The present paper evaluates the desirability of multilateral export control regimes under international law. 

Sections II to V of the paper describes and analyses the four prominent export control regimes of the Nuclear 

Suppliers Group, Wassenaar Arrangement, Missile Technology Control Regime and Australia Group. Some 

pertinent but often overlooked successes and failures of some of these multilateral export control regimes are 

enumerated. The method in which these regimes operate and the standards for State level participation in these 

regimes are also discussed. Section VI evaluates the international legal framework behind these regimes and 

their legality under international law. Some relevant enforcement measures such as the Proliferation Security 

Initiative and the Container Security Initiative DUH�EULHIO\�GHVFULEHG��,QGLD¶V�SROLF\�WRZDUGV�WKHVH�regimes and 

possible membership to some of these multilateral export control regimes are also analysed in this Section. 

This research paper is primarily a descriptive analysis of multilateral export control regimes supplemented with 

a brief analysis of the legal framework behind the same 
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Introduction 

Four multilateral export control regimes exist 

pertaining to the control of technologies that 

FDQ� EH� XVHG� WR� FUHDWH� µZHDSRQV� RI� PDVV�

GHVWUXFWLRQ¶��7KHVH�DUH�the Nuclear Suppliers 

Group (NSG), the Wassenaar Arrangement 

(WA), the Missile Technology Control 

Regime (MTCR) and the Australia Group 

(AG). The Nuclear Suppliers Group deals 

with control of the export of nuclear materials, 

the Wassenaar Arrangement pertains to 

control of conventional weapons systems as 

well as dual-use technologies, the Missile 

Technology Control Regime controls the 

export of missile delivery systems while the 

Australia Group concerns itself with the 

control of technologies which can be used for 

chemical and biological weapons.   

At the outset, before evaluating these regimes 

DQG� H[DPLQLQJ� WKHLU� UHOHYDQFH� WR� ,QGLD¶V�

foreign policy, it is pertinent to mention the 

context in which the relevance of these 

regimes has exponentially increased in the 

past few years. Firstly, the proliferation or 

attempted proliferation of nuclear weapons by 

various States such as India, Pakistan, North 



VOL. VI                      NUJS JOURNAL OF REGULATORY STUDIES ISSUE I 

Jan-Mar, 2021                                           ISSN: 2455-4605(O) 18 

Korea, Libya, Iran and Israel has been a cause 

of concern to the international community in 

consideration of the implications for 

international security1. There are major 

concerns in the international community 

about the threat or use of nuclear weapons by 

States such as North Korea, which obtained 

sensitive nuclear technology from informal 

channels based in Pakistan.2 Secondly, India 

has sought to regularise its status as a non-

NPT nuclear weapons State from the first 

decade of the 21st century, internationally.  

Thirdly, the 2015 NPT Review Conference 

failed because the participating States were 

unable to reach an agreement about the 

substantive part of the draft Final Document3. 

It is important to keep these facts in active 

consideration while analysing the system of 

multilateral export control regimes. This 

paper engages in descriptive analysis of the 

four export control regimes and seeks to 

DGGUHVV� WKH� LVVXHV� RI� ,QGLD¶V�PHPEHUVKLS� WR�

the three remaining regimes. 

 

1 Barnaby, Frank, How Nuclear Weapons Spread: 
Nuclear-weapon proliferation in the 1990s (2005 
Repr., Routledge, 1993). 
2 See, See generally, Corera, Gordon, Shopping for 
Bombs: Nuclear Proliferation, Global Insecurity, and 
the Rise and Fall of the A. Q. Khan Network (Oxford 
University Press, 2006).  
3 2015 Review Conference of the Parties to the Treaty 
on the Non-Proliferation of Nuclear Weapons (NPT), 
27 April to 22 May 2015, United Nations Website, 
available at: http://www.un.org/en/conf/npt/2015/ (last 
accessed 12th of May, 2021 at 12:39). 

Nuclear Suppliers Group (NSG) 

The Nuclear Suppliers Group was formed in 

1974 following the peaceful nuclear explosion 

(PNE) by India.4 Canada, West Germany, 

France, Japan, the USSR, the UK and the US 

were the first seven members of the group.5 

Initially, it was known as the London Club 

because the first few meetings for its 

establishment were held in London.6 The 

16*¶V�REMHFWLYH�LV�³to contribute to the non-

proliferation of nuclear weapons through the 

implementation of two sets of Guidelines for 

nuclear exports and nuclear-UHODWHG�H[SRUWV�´7 

There are 48 nation States which are presently 

members of the NSG.8 Two sets of NSG 

guidelines are operative, one pertaining to the 

exports of nuclear related items and the other 

pertaining to dual-use technologies. A lot of 

the work done by the NSG is similar to the 

work done by the Zangger Committee. The 

Zangger Committee has been in existence 

since 1971, i.e. it is older than the NSG. It is 

named after Professor Claude Zangger of 

Switzerland, who led efforts by 15 supplier 

4 Rajagopalan, Rajeswari Pillai and Arka Biswas, 
³,QGLD¶V�PHPEHUVKLS�WR�WKH�1XFOHDU�6XSSOLHUV�*URXS´��
No. 141 ORF Issue Brief, Observer Research 
Foundation (May 2016). 
5 Ibid. 
6 Rajagopalan, Rajesh and Atul Mishra, Nuclear South 
Asia Keywords and Concepts (Routledge, New Delhi, 
2014) at 212. 
7 Chair's Corner, Nuclear Suppliers Group Website, 
available at 
http://www.nuclearsuppliersgroup.org/en/chair-s-
corner (last accessed 12th of May, 2021 at 20:53) 
8 Ibid. 
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States to make a list of materials and 

technologies which would be subjected to 

export controls in view of prevention of 

nuclear proliferation by non-nuclear weapons 

States (NNWS).9 This is presently known as 

WKH� ³7ULJJHU� /LVW´�� VR� FDOOHG� EHFDXVH� WKHLU�

export to any NNWS would lead to the trigger 

of the International Atomic Energy Agency 

(IAEA) safeguards mechanisms.10 The 

Zangger Trigger List is maintained and 

regularly updated by the IAEA in the form of 

an information circular document 

INFCIRC/20911. The same IAEA information 

circular document also explains the Zangger 

Understandings. In brief, the Zangger 

Understandings are a set of three conditions 

for the supply of materials on the list: an 

assurance that the items would not be used for 

explosives, a commitment to fulfil the IAEA 

safeguards requirements and a provision 

which mandates the receiving State to apply 

the same conditions when re-exporting these 

items.12  

The mechanism of the NSG is different from 

the Zangger Understandings. While the 

 

9 Supra note 6 at 286. 
10 Ibid. 
11 The Nuclear Suppliers Group: Its Origins, Role and 
Activities, IAEA Information Circular 
INFCIRC/539/Rev.6 available at: 
https://www.iaea.org/sites/default/files/infcirc539r6.pd
f  (last accessed 13th of May, 2021 at 12:21). 
12 Ibid. 
13 %DODFKDQGUDQ��*���³:K\�,QGLD�VKRXOG�DSSO\�IRU�16*�
PHPEHUVKLS"´�� � IDSA Comment, Institute of Defence 
Studies and Analyses, July 20, 2015 available at: 

Zangger Committee regularly met from its 

inception, the NSG members were unable to 

meet from 1978 to 1990 because of 

disagreements pertaining to the updating of 

guidelines. In the 2001 Aspen Plenary, the 

16*� DGRSWHG� D� ³3URFHGXUH� IRU� 16*�

membership after an Implementation 

Working Group (IMP) set up by the 2000 

Paris Plenary presented a draft paper on how 

a restructured NSG might operatH�´13 The 

factors for membership of the NSG as a 

Participating Government include:  ability to 

supply items covered by the Guidelines14; 

³DGKHUH� WR�� DQG� DFW� LQ� DFFRUGDQFH� ZLWK�� WKH�

*XLGHOLQHV´15��³KDYH� LQ�IRUFH�D�OHJDOO\-based 

domestic export control system which gives 

effect to the commitment to act in accordance 

ZLWK�WKH�*XLGHOLQHV´16��³EH�D�SDUW\�WR�WKH�137��

the Treaties of Pelindaba, Rarotonga, 

Tlatelolco or Bangkok or an equivalent 

international nuclear non-proliferation 

agreement, and be in full compliance with the 

obligations of such agreement(s), and, as 

appropriate, have in force a full-scope 

VDIHJXDUGV�DJUHHPHQW�ZLWK�WKH�,$($´17��³EH�

supportive of international efforts towards 

http://www.idsa.in/idsacomments/WhyIndiashouldapp
lyforNSGmembership_gbalachandran_200715 (last 
accessed 13th of May, 2021 at 16:24). 
14 ³3DUWLFLSDQWV´�� Nuclear Suppliers Group Website, 
available at 
http://www.nuclearsuppliersgroup.org/en/participants1 
(last accessed on 15th of May, 2021 at 00:30) 
15 Ibid. 
16 Ibid. 
17 Ibid. 
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non-proliferation of weapons of mass 

destruction and of their delivery vehiclHV�´18 

)XUWKHUPRUH�� ³>W@KH� SDUWLFLSDWLRQ� SURFHGXUH�

adopted by the Aspen Plenary required that 

the government concerned should have 

adhered to the Guidelines, is interested in 

becoming a Participating Government of the 

NSG, and has indicated its desire to do so to 

the current NSG Chair directly or through the 

3RLQW�RI�&RQWDFW�´19 

While it has been contested that the 

requirements enumerated in the Aspen 

Plenary are indicative and not mandatory20, 

India has fulfilled all the criteria21 for 

consideration for full membership except for 

EHLQJ� D� SDUW\� WR� WKH�137� RU� KDYLQJ� ³D� IXOO-

scope safeguards agreement with the 

,$($�´22 Since the proposal for a South Asian 

Nuclear Weapon Free Zone was never 

actualised, India does not have the advantage 

of a regional Nuclear Weapon Free Zone 

Treaty. 

Rajeswari Rajagopalan and Arka Biswas23 

establish that India fulfils four of the five 

 

18 Ibid. 
19 Ibid. 
20 Supra. note 13. 
21 Supra. note 4. 
22 Ibid. The 2008 waiver given by NSG to India allows 
for engagement in nuclear commerce without 
submitting to the full scope safeguards of the IAEA. 
Resultantly, India has to submit all its civilian nuclear 
facilities to the IAEA safeguards while the military 
nuclear facilities remain out of the IAEA scope ± this is 

WHFKQLFDO�FULWHULD�IRU�16*�PHPEHUVKLS��³7KH�

only factor which India does not meet is that 

of adherence to the NPT or other international 

non-prolifeUDWLRQ� WUHDWLHV�´24 However, it is 

observed that even the US Government 

RSLQHG�WKDW�WKLV�³VKRXOG�QRW�EH�ORRNHG�XSRQ�DV�

mandatory FULWHULD�´25 ,QGLD¶V�OHJDO�IXOILOPHQW�

of NSG entry requirements are discussed in 

details in Section VI. 

Wassenaar Arrangement (WA) 

The Wassenaar Arrangement was preceded by 

the Coordinating Committee on Multilateral 

Export Controls (COCOM). COCOM has 

been described as an attempt to prevent the 

transfer of dual-use technology to the USSR 

and its allies.26 There were 17 members in the 

COCOM which was headquartered in Paris.27 

After the disintegration of the USSR, 

COCOM was considered to be redundant and 

was ultimately disbanded in 1994.28 The 

Wassenaar Arrangement on Export Controls 

for Conventional Arms and Dual-Use Goods 

and Technologies was established through 

at par with other nuclear weapons States under the 
NPT. 
23 Ibid. 
24 Ibid. 
25 Ibid. 
26 Supra. note 6 at 284. 
27 Rajagopalan, Rajeswari and Arka Biswas, 
:DVVHQDDU� $UUDQJHPHQW�� 7KH� &DVH� RI� ,QGLD¶V�
Membership, ORF Occasional Paper (Observer 
Research Foundation, May 2016). 
28 Supra. note 6 at 284. 
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meetings on the 18th and 19th of December 

1995.29 It started functioning in 1996.  

There are 42 participating States in the 

Wassenaar Arrangement.30 India became the 

latest entrant on 7 December 2017. Two sets 

of lists are used to implement the regulations 

RI� WKH� :DVVHQDDU� $UUDQJHPHQW�� ³WKH�

Munitions List that tracks conventional 

weapons, and the Dual-Use Goods and 

Technologies /LVW�´31 The criteria for being 

accepted into the Wassenaar Arrangement 

include consideration of the following: (a) 

³>Z@KHWKHU�LW�LV�D�SURGXFHU�H[SRUWHU�RI�DUPV�RU�

industrial equipment (sic.��UHVSHFWLYHO\´32; (b) 

³>Z@KHWKHU�LW�KDV� WDNHQ�WKH�:$�&RQWURO�OLVts 

as a reference in its national export 

FRQWUROV´33�� �F�� ³>L@WV� QRQ-proliferation 

policies and appropriate national policies, 

including: Adherence to non-proliferation 

policies, control lists and, where applicable, 

guidelines of the Nuclear Suppliers Group, the 

Zangger Committee, the Missile Technology 

 

29 Wassenaar Arrangement on Export Controls for 
Conventional Arms and Dual-Use Goods and 
Technologies Founding Documents, Volume I, 
available at http://www.wassenaar.org/wp-
content/uploads/2015/06/WA-DOC-17-PUB-001-
Public-Docs-Vol-I-Founding-Documents.pdf (last 
accessed 15th of May, 2021 at 00:38) 
30 Supra. note 6 at 284. 
31 Supra. note 27. 
32 Appendix 4, Wassenaar Arrangement on Export 
Controls for Conventional Arms and Dual-Use Goods 
and Technologies, Public Documents, Volume I, 
Founding Documents, Compiled by the Wassenaar 
Arrangement Secretariat February 2021 (WA-DOC 
(17) PUB 001) available at: 
http://www.wassenaar.org/wp-

Control Regime and the Australia Group; and 

through adherence to the Nuclear Non 

Proliferation Treaty, the Biological and 

Toxicological Weapons Convention, the 

Chemical Weapons Convention and (where 

applicable) START I, including the Lisbon 

3URWRFRO´34�� DQG�� �G�³>L@WV� DGKHUHQFH� WR� IXOO\�

HIIHFWLYH�H[SRUW�FRQWUROV�´35  

The unique feature of the Wassenaar 

Arrangement is that it is voluntary and 

encourages transparency without forcing any 

of the participating countries to comply or 

enforce its standards. It is also pertinent to 

mention here that the Wassenaar Arrangement 

is the most comprehensive export control 

regime in terms of the scope of its application, 

whether it be Dual-Use Goods and 

Technologies36�� ³6PDOO Arms & Light 

Weapons (and related ammunition); Tanks 

and other Military Armed Vehicles; 

Armoured/Protective Equipment, Aircraft & 

Unmanned Airborne Vehicles, Aero Engines 

content/uploads/2015/06/WA-DOC-17-PUB-001-
Public-Docs-Vol-I-Founding-Documents.pdf (last 
accessed 13th of May, 2021 at 23:50) 
33 Ibid. 
34 Ibid. 
35 Ibid. 
36 7KH� :DVVHQDDU� $UUDQJHPHQW¶V� List of Dual-Use 
Goods and Technologies include: Category 1 Special 
Materials and Related Equipment, Category 2 
Materials Processing, Category 3 Electronics, Category 
4 Computers, Category 5 - Part 1 Telecommunications, 
Category 5 - Part 2 "Information Security", Category 6 
Sensors and "Lasers", Category 7 Navigation and 
Avionics, Category 8 Marine, Category 9 Aerospace 
and Propulsion, Sensitive List, and Very Sensitive List. 
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	� UHODWHG� HTXLSPHQW´37�� ,QGLD¶V� SRWHQWLDO�

membership to the Wassenaar Arrangement is 

discussed in details in Section VI.  

Missile Technology Control Regime 

(MTCR) 

The Missile Technology Control Regime 

(MTCR) is an informal, political arrangement 

between 35 nations to prevent the 

proliferation of unmanned delivery systems 

for nuclear weapons.38 The United States, the 

United Kingdom, Canada, France, Germany, 

Italy and Japan founded the MTCR in 1987. 

The MTCR presently has 35 member States 

and India became the latest entrant to the 

regime in 2016. Initially the MTCR concerned 

itself with the export controls of goods and 

technologies related to ballistic missile 

SUROLIHUDWLRQ��KRZHYHU��³>L@Q�������WKH�07&5�

mandate was expanded to also cover 

8QPDQQHG� $HULDO� 9HKLFOHV� �8$9V��´39 The 

 

37 Battle tanks, armored combat vehicles (ACVs), 
large-caliber artillery, military aircraft, military 
helicopters, warships, missiles or missile systems, and 
small arms and light weapons are also included. Supra 
note 32 at Appendix 3. Also, See Standalone Munitions 
List of the Wassenaar Arrangement available at: 
http://www.wassenaar.org/wp-
content/uploads/2021/02/Stand_Alone_Munitions_Lis
t_WA_2016.pdf (last accessed: 14th of May, 2021 at 
00:18) 
38 Supra. note 6 at 185. 
39 ,ELG���³2ULJLQDOO\��WKH�07&5�ZDV�OLPLWHG�WR�VWRSSLQJ�
the proliferation of nuclear-capable missiles, which 
was defined as a missile able to travel at least 300 
kilometers with a 500-kilogram payload. Five hundred 
kilograms was considered the minimum weight of a first 
generation nuclear warhead, while 300 kilometers was 
believed to be the minimum distance needed to carry 
out a strategic strike. Members agreed in the summer 

expanded scope of the MTCR includes all 

forms of delivery systems for nuclear 

ZDUKHDGV�³RWKHU�WKDQ�PDQQHG�DLUFUDIW�´40 

China failed to gain the consensus required for 

becoming a member of the MTCR in 2004, in 

spite of having agreed to abide by the MTCR 

limits in 1992 and reiterating its position in 

1994 and 1997.41 The probable reason for 

&KLQD¶V� IDLOXUH� WR� EHFRPH� D�PHPEHU� RI� WKH�

MTCR could be the fact that it transferred M-

Series missiles to Pakistan in 1980s and 

1990s; it has been asserted that the M-11 

missile was supplied to Pakistan by China (the 

transfer of M-11 would not violate the MTCR 

guidelines because of its short range), it is also 

alleged that China may have transferred the 

M-18 missile to Pakistan, which, if proven to 

be true, would be in flagrant violation of the 

MTCR Guidelines.42 

of 1992 to expand the regime's objective to also apply 
to missiles and related technologies designed for 
chemical and biological weapons. That change took 
effect in January 1993. The move effectively tasked 
members with a making a more difficult and subjective 
assessment about an importer's intentions, as opposed 
to denying a specific capability (a missile able to 
deliver a 500-kilogram payload at least 300 
kilometers), because many more missiles and 
unmanned delivery vehicles could be adapted to deliver 
OLJKWHU� FKHPLFDO� DQG� ELRORJLFDO� ZHDSRQV� SD\ORDGV�´�
See Note 2 of Davenport, Kelsey, The Missile 
Technology Control Regime at a Glance, Arms Control 
Association website available at 
https://www.armscontrol.org/factsheets/mtcr  (last 
accessed 14th of May, 2021 at 12:55). 
40 Ibid. 
41 Ibid. 
42 Id. at 186. 
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The MTCR Guidelines operate though the 

³(TXLSPHQW�� 6RIWZDUH� DQG� 7HFKQRORJ\�

$QQH[´��KHUHLQDIWHU��(67�$QQH[���7KH�H[SRUW�

controls mechanism for the EST Annex 

comprises of two categories of items: 

Category I and Category II. Category I 

enumerates the most sensitive items and there 

iV� D� ³VWURQJ�SUHVXPSWLRQ�RI� GHQLDO´� RI� WKHVH�

items for export, regardless of the purpose for 

export43. Furthermore, the export of 

production facilities for Category I items are 

absolutely prohibited.44 Category II items 

comprise of dual-use technologies and the 

restrictions on their export are less stringent.45 

7KHUH�LV�D�³QR�XQGHUFXWWLQJ´�SURYLVLRQ�LQ�WKH�

MTCR, similar to that of the Australia Group. 

7KLV�SURYLVLRQ�PDQGDWHV�WKDW�³LI�DQ\�PHPEHU�

has denied a non-member access to any item 

not on the trigger list, other members will 

DGKHUH�WR�WKH�VDPH�SURKLELWLRQ�´46 As per the 

 

43 Frequently Asked Questions (FAQs), Missile 
Technology Control Regime Website, available at 
http://mtcr.info/frequently-asked-questions-faqs/ (last 
accessed 14th of May, 2021 at 13:19) ³&DWHJRU\�,�LWHPV�
include complete rocket and unmanned aerial vehicle 
systems (including ballistic missiles, space launch 
vehicles, sounding rockets, cruise missiles, target 
drones, and reconnaissance drones), capable of 
delivering a payload of at least 500 kg to a range of at 
least 300 km, their major complete subsystems (such as 
rocket stages, engines, guidance sets, and re-entry 
vehicles), and related software and technology, as well 
as specially designed production facilities for these 
items. Pursuant to the MTCR Guidelines, exports of 
Category I items are subject to an unconditional strong 
presumption of denial regardless of the purpose of the 
export and are licensed for export only on rare 
occasions. Additionally, exports of production facilities 
IRU�&DWHJRU\�,�LWHPV�DUH�SURKLELWHG�DEVROXWHO\�´ 

Missile Technology Control Regime (MTCR) 

Annex Handbook47:    

³>W@KH� 07&5� GRHV� QRW� WDNH� H[SRUW�
licensing decisions as a group. Rather, 
individual partners are responsible for 
implementing the Guidelines and 
Annex on the basis of sovereign 
national discretion and in accordance 
with national legislation and practice. 

All MTCR decisions are taken by 
consensus, and MTCR partners 
regularly exchange information about 
relevant national export licensing 
issues in the context of the Regime's 
RYHUDOO�DLPV�´ 

The MTCR is a non-discriminatory regime, 

i.e. it does not have separate criteria for 

exports to members and non-members; there 

also exists no obligation to supply any item to 

any member by other members, since 

members do not have any special entitlements 

under the regime. 

44 Ibid.  
45,ELG��³&DWHJRU\�,,� LWHPV� LQFOXGH�RWKHU� OHVV-sensitive 
and dual-use missile related components, as well as 
other complete missile systems capable of a range of at 
least 300 km, regardless of payload. Their export is 
subject to licensing requirements taking into 
consideration the non-proliferation factors specified in 
the MTCR Guidelines. Exports judged by the exporting 
country to be intended for use in WMD delivery are to 
EH�VXEMHFWHG�WR�D�VWURQJ�SUHVXPSWLRQ�RI�GHQLDO�´ 
46 6DUDQ�� 6K\DP�� ³India May Have to Wait for a 
3RVVLEOH� 2SHQLQJ� LQ� WKH� )XWXUH´ 11 Indian Foreign 
Affairs Journal (2016) 188-195 at 190. 
47 Missile Technology Control Regime (MTCR) Annex 
Handbook ± 2010, (available at 
http://mtcr.info/wordpress/wp-
content/uploads/2016/04/MTCR_Annex_Handbook_E
NG.pdf  last accessed 14th of May, 2021 at 14:41). 
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International code of conduct against ballistic 

missile proliferation 

Hague Code of Conduct against Ballistic 

Missile Proliferation (HCoC), also known as 

the International Code of Conduct against 

Ballistic Missile Proliferation (ICoC) was 

adopted in The Hague on 25th of November, 

2002. It has similar objective as the MTCR, 

however, it limits itself to voluntary annual 

declaration of arsenals of ballistic missiles 

maintained by signatory States, voluntary 

annual declaration of space launch vehicles 

maintained by signatory States and the 

disclosure of pre-launch notifications of 

launches and test-flights of ballistic missiles 

and space launch vehicles.48 There are 

presently 138 States which are signatories to 

the International Code of Conduct against 

Ballistic Missile Proliferation49.  

It is believed that the MTCR and the HCoC 

UHJLPHV�KDYH�VWRSSHG�PDQ\�³LQGLJHQRXV�DQG�

multilateral missile development programs 

including the Argentinian-Egyptian-Iraqi 

Condor-�� PLVVLOH� SURJUDP�´50 However, the 

 

48 International Code of Conduct Against Ballistic 
Missile Proliferation, 2002 available at: 
http://www.hcoc.at/documents/Hague-Code-of-
Conduct-A_57_724-English.pdf (last accessed on 14th 
of May, 2021 at 14:55). 
49 List of HCoC Subscribing States, Hague Code of 
Conduct Website, available at: 
http://www.hcoc.at/?tab=subscribing_states&page=su
bscribing_states (last accessed on 14th of May, 2021 at 
14:59) 
50 Supra. note 6 at 186. 

transfer of M-series missiles by China to 

3DNLVWDQ�FRXOGQ¶W�EH�VWRSSHG��QHLWKHU�FRXOG�LW�

SUHYHQW� ,QGLD¶V� LQGLJHQRXV� PLVVLOH�

development program nor could it stop the 

North Korea-Pakistan-Iran missile 

development efforts.51 

Australia Group (AG) 

The Australia Group (AG) was established in 

1985, as a measure to impede those exports 

which could lead to the proliferation of 

chemical or biological weapons. This group 

was formed in the aftermath of the use of 

chemical weapons by Iraq in 1984, during the 

Iran-Iraq war.52 It has been asserted that the 

first meeting of the group took place only in 

1989,53 when 15 countries met at Brussels in 

Belgium. There are presently 42 members of 

the Australia Group, including the European 

Union. The members include France, the 

United Kingdom and the United States, but 

curiously, China and Russia are not 

members.54 It is very clearly stated that the 

Australia Group does not create legally 

binding obligations on the participating 

51 Ibid. 
52 Khurana, Gurpreet S., Porthole: Geopolitical, 
Strategic and Maritime Terms and Concepts, National 
Maritime Foundation, (Pentagon Press, New Delhi, 
2016) at 21. 
53 Supra. note 46 at 189. 
54 $�SHUXVDO�RI�WKH�$XVWUDOLD�*URXS¶V�ZHEVLWH�FRQILUPV�
WKLV� VWDWHPHQW�� ³$XVWUDOLD� *URXS� 3DUWLFLSDQWV´��
Australia Group Website available at: 
http://www.australiagroup.net/en/participants.html 
(last accessed 13th of May, 2021 at 19:09). 
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States.55 The main objective of the Australia 

group is to prevent the proliferation of 

Chemical and Biological Weapons (CBW) by 

calibrating national export licensing regimes 

to the Common Control Lists maintained by 

the Australia Group. Thus, any country which 

wishes to demonstrate its willingness to 

commit to the provisions of the Chemical 

Weapons Convention and Biological 

Weapons Convention can join the Australia 

Group. The Common Control Lists include 

those pertaining to the following56�� ³�D��

Chemical Weapons Precursors, (b) Dual-use 

chemical manufacturing facilities and 

equipment and related technology and 

software, (c) Dual-use biological equipment 

and related technology and software, (d) 

Human and Animal Pathogens and Toxins, 

aQG��H��3ODQW�SDWKRJHQV´��6RPH�RI�WKH�VDOLHQW�

IHDWXUHV� RI� WKH� $XVWUDOLD� *URXS� DUH� WKH� ³QR�

XQGHUFXW� UHTXLUHPHQW´� DQG� WKH� ³FDWFK-all 

SURYLVLRQ�´�7KH�³QR�XQGHUFXW�UHTXLUHPHQW´�LV�

a feature due to which, if any member country 

denies the export of an item to a third country, 

any other member country which intends to 

 

55 ³7KH�$XVWUDOLD�*URXS���$Q�,QWURGXFWLRQ´��$XVWUDOLD�
Group Website, available at: 
http://www.australiagroup.net/en/introduction.html 
(last accessed 13th of May, 2021 at 19:14). 
56 ³$XVWUDOLD�*URXS�&RPPRQ�&RQWURO�/LVWV´��$XVWUDOLD�
Group Website, available at: 
http://www.australiagroup.net/en/controllists.html (last 
accessed 13th of May, 2021 at 19:25). 
57 Art. III.2 is often cited as the source of legal duty on 
States to put in place multilateral export control 
mechanisms. Art. III of the NPT states: 
³$UWLFOH�,,, 

export the item to the third country, must 

consult the member country which had denied 

such an export (in the first instance) to the 

third country before exporting the concerned 

LWHP�� 7KH� ³FDWFK-DOO´� provision allows 

member countries to restrict the export of even 

those items which are not enumerated in the 

Common Control Lists in order to ensure non-

proliferation of CBWs. While membership of 

the Australia Group might possibly 

GHPRQVWUDWH� ,QGLD¶V�FRPPLtment to the non-

proliferation of Chemical and Biological 

Weapons, other benefits remain unclear. 

Legal implications of multilateral export 

control regimes 

These have two serious implications for 

international law, firstly, the multilateral 

export control measures are not mandated by 

any particular international legally binding 

instrument which commands universal 

compliance (the Treaty on the Non-

Proliferation of Nuclear Weapons, 1968 may 

endorse these measures, but it does not 

command universal compliance)57 and 

1. Each non-nuclear-weapon State Party to the Treaty 
undertakes to accept safeguards, as set forth in an 
agreement to be negotiated and concluded with the 
International Atomic Energy Agency in accordance 
with the Statute of the International Atomic Energy 
Agency1 and the Agency's safeguards system, for the 
exclusive purpose of verification of the fulfilment of its 
obligations assumed under this Treaty with a view to 
preventing diversion of nuclear energy from peaceful 
uses to nuclear weapons or other nuclear explosive 
devices. Procedures for the safeguards required by this 
Article shall be followed with respect to source or 
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secondly, it allows for derogation from the 

general principles of free trade as enunciated 

in the General Agreement on Tariffs and 

Trade, 1994 (GATT).  

Former Foreign Secretary of the Government 

of India, Shyam Saran is of the view that these 

multilDWHUDO� H[SRUW� FRQWURO� UHJLPHV� ³RSHUDWH�

outside the formal multilateral or United 

Nations system and have no sanction under 

LQWHUQDWLRQDO� ODZ�´58 This view is, in all 

likelihood, erroneous; since all multilateral 

export control regimes are subject to Article 

XXI59 of GATT, 1994. Article XXI provides 

 

special fissionable material whether it is being 
produced, processed or used in any principal nuclear 
facility or is outside any such facility. The safeguards 
required by this Article shall be applied on all source 
or special fissionable material in all peaceful nuclear 
activities within the territory of such State, under its 
jurisdiction, or carried out under its control anywhere.  
2. Each State Party to the Treaty undertakes not to 
provide: (a) source or special fissionable material, or 
(b) equipment or material especially designed or 
prepared for the processing, use or production of 
special fissionable material, to any non-nuclear-
weapon State for peaceful purposes, unless the source 
or special fissionable material shall be subject to the 
safeguards required by this Article. 
3. The safeguards required by this Article shall be 
implemented in a manner designed to comply with 
Article IV of this Treaty, and to avoid hampering the 
economic or technological development of the Parties 
or international 
co-operation in the field of peaceful nuclear activities, 
including the international exchange of nuclear 
material and equipment for the processing, use or 
production of nuclear material for peaceful purposes in 
accordance with the provisions of this Article and the 
principle of safeguarding set forth in the Preamble of 
the Treaty. 
4. Non-nuclear-weapon States Party to the Treaty shall 
conclude agreements with the International Atomic 
Energy Agency to meet the requirements of this Article 
either individually or together with other States in 
accordance with the Statute of the International Atomic 
Energy Agency. Negotiation of such agreements shall 

for exceptions on the basis of which the 

general principle of free trade may be 

derogated from. These exceptions can be 

broadly enumerated as: goods relating to 

essential security interests, goods relating to 

fissionable material, supply of arms, 

ammunitions or implements of war, and those 

materials which directly or indirectly supply 

the military establishment, and restrictions 

imposed vide certain obligations under the 

United Nations Charter.  

 

It is contestable whether international law 

mandates for multilateral export control 

commence within 180 days from the original entry into 
force of this Treaty. For States depositing their 
instruments of ratification or accession after the 180-
day period, negotiation of such agreements shall 
commence not later than the date of such deposit. Such 
agreements shall enter into force not later than 
eighteen months after the date of initiation of 
QHJRWLDWLRQV�´ 
58 Supra. note 46 at 188. 
59 Art. XXI of GATT, 1994 states: 
³$UWLFOH�;;,� 
Security Exceptions  
Nothing in this Agreement shall be construed (a) to 
require any contracting party to furnish any 
information the disclosure of which it considers 
contrary to its essential security interests; or  
(b) to prevent any contracting party from taking any 
action which it considers necessary for the protection 
of its essential security interests  

(i) relating to fissionable materials or the 
materials from which they are derived;  
(ii) relating to the traffic in arms, ammunition 
and implements of war and to such traffic in 
other goods and materials as is carried on 
directly or indirectly for the purpose of 
supplying a military establishment;  
(iii) taken in time of war or other emergency 
in international relations; or  

(c) to prevent any contracting party from taking any 
action in pursuance of its obligations under the United 
Nations Charter for the maintenance of international 
SHDFH�DQG�VHFXULW\�´ 
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regimes, the reason being that the United 

1DWLRQV� &KDUWHU� GRHV� SURYLGH� IRU� ³SDUWLDO�

LQWHUUXSWLRQ� RI� HFRQRPLF� UHODWLRQV´60 and 

Article 39 empowers the United Nations 

Security Council to take such measures in 

FDVHV�SHUWDLQLQJ�WR�³WKUHat to the peace, breach 

RI� WKH� SHDFH�� RU� DFW� RI� DJJUHVVLRQ´61. Thus 

there are various United Nations Security 

Council Resolutions which might seem to 

endorse the idea of multilateral export control 

regimes. The most prominent amongst these is 

the United Nations Security Council 

Resolution 1540 (2004). This resolution, inter 

alia, established the 1540 Committee and is 

described as62: 

 

³>W@KH� UHVROXWLRQ� REOLJHV� 6WDWHV«WR�

refrain from supporting by any means 

non-State actors from developing, 

acquiring, manufacturing, possessing, 

transporting, transferring or using 

nuclear, chemical or biological 

weapons and their delivery systems. 

 

Resolution 1540 (2004) imposes 

binding obligations on all States to 

adopt legislation to prevent the 

proliferation of nuclear, chemical and 

biological weapons, and their means of 

 

60 See, Art. 41 of the United Nations Charter. 
61 See, Art. 39 of the United Nations Charter. 
62 General Information, United Nations Security 
Council Resolution 1540 (2004), United Nations 
Website, available at 
http://www.un.org/en/sc/1540/about-1540-

delivery, and establish appropriate 

domestic controls over related 

materials to prevent their illicit 

trafficking. It also encourages 

enhanced international cooperation on 

such efforts. The resolution affirms 

support for the multilateral treaties 

whose aim is to eliminate or prevent 

the proliferation of WMDs and the 

importance for all States to implement 

WKHP�IXOO\�´ 

 

The mandate of Resolution 1540 (2004) was 

expanded vide UNSC Resolution 1673 

(2006), UNSC Resolution 1810 (2008), and 

UNSC Resolution 1977 (2011). UNSC 

Resolution 2055 (2012) increased the number 

of expert members assisting the 1540 

Committee to nine (the number of expert 

members was 8 under the immediately 

preceding resolution). The latest United 

Nations Security Council resolution is 

Resolution 2325 (2016) which reaffirms the 

importance of Resolution 1540 (2004) and 

includes the latest international security 

developments. 

Container Security Initiative (CSI)63 

committee/general-information.shtml (last accessed 
14th of May, 2021 at 17:17). 
63 Das, Abhirup, The Laws of Naval Warfare 
(Unpublished Dissertation, Indian Law Institute, 2016), 
at 37. 
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The CSI was initiated in January 2002 to 

screen all containers at foreign ports by the US 

Customs officials along with their host nation 

counterparts before shipping to the US ports. 

This was done to protect the US mainland 

from shipments of materials that may be 

potentially a threat to the US security. For 

imports into the US the goods have to be 

shipped from the CSI compliant ports. The 

CSI mandates automated screening 

procedures, detection equipment and 

integrated intelligence mechanisms to ensure 

the integrity of the contents of the containers 

that have to be shipped to the US mainland. 

Proliferation Security Initiative (PSI)64 

The PSI was initiated by the US in May, 2003. 

This was aimed at preventing illegal 

trafficking of Weapons of Mass destruction 

through land, sea or air roXWHV�� 7KH� 36,¶V�

primary focus is the maritime domain to 

intercept any suspect vessel through Visit, 

Board, Search and Seizure Operations. The 

PSI operations do not take into consideration 

the nationality of the vessels or its 

geographical position. The legality and 

legitimacy of the PSI in terms of the UNCLOS 

and the laws regarding use of force are widely 

contested. Consequently, the US brought out 

Statement of Interdiction Principles and 

clarified that PSI operations shall occur within 

 

64 Id. at 38. 

the confines of international law and that 

interdiction of vessels in international waters 

would be undertaken only with the consent of 

WKH�YHVVHO¶V�IODJ�6WDWH��%LODWHUDO�DUUDQJHPHQWV�

in this regard were made by the US with those 

States which offered Flags of Convenience 

registrations to commercial vessels 

worldwide. The US and allied States have 

continued to conduct combined naval 

exercises to further the objectives of PSI.65 

,QGLD¶V� SROLF\� WRZDUGV� PXOWLODWHUDO� H[SRUW�

control regimes 

India has not signed or ratified the NPT and 

declared itself a non-NPT nuclear weapons 

State by way of the Pokhran-II nuclear tests 

from 11th to 13th of May 1998. While this is 

WUXH� DQG� GRHV� KDPSHU� ,QGLD¶V� FKDQFHV� RI�

membership of the Nuclear Suppliers Group, 

it must also be taken into consideration that 

India was one of the first and leading countries 

to lobby for complete nuclear disarmament. 

Although in 1974 a peaceful nuclear 

explosion was conducted by India, there were 

no intentions for weaponisation expressed by 

India. Even as late as 1987, the highest levels 

of the Indian Government continued to outline 

international roadmaps for complete nuclear 

disarmament. On the other hand, India has 

Indian Trade Clarification based on 

Harmonized System of Coding Classification 

65 See generally, Supra. note 52. 
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also known as ITC(HS) Classification. 

Appendix 3 of Schedule 2 to the ITC (HS) 

Classification contains the Export Controls 

list of India. This is known as the Special 

Chemicals, Organisms, Materials, Equipment 

and Technologies List (SCOMET List). All 

that is required for compliance to the norms of 

multilateral export control regimes such as 

Nuclear Suppliers Group, the Wassenaar 

Arrangement, Missile Technology Control 

Regime and the Australia Group is to ensure 

that the SCOMET List contains all the 

materials enumerated in the aforementioned 

UHJLPHV¶� H[SRUW� FRQWUROV� OLVW�� 7KLV� LV�

HVSHFLDOO\� UHOHYDQW� IRU� ,QGLD¶V� SRWHQWLDO�

membership to the NSG. The Wassenaar 

$UUDQJHPHQW� UHTXLUHV� ³DGKHUHQFH´� WR� QRQ-

proliferation goals and treaties. The word 

adherence can be construed to mean voluntary 

compliance instead of a restrictive 

interpretation meaning treaty based legally 

binding compliance. The NSG entry 

requirements clearly state that a potential 

HQWUDQW�LV�UHTXLUHG�³WR�EH�D�SDUW\´�WR�WKH�137��

or a Nuclear Weapons Free Zone Treaty. This 

certainl\� LV� QRW� LQ� IDYRXU� RI� ,QGLD¶V�

candidature. It is not a mere matter of 

garnering consensus by the members of the 

NSG, there is a serious legal impediment to 

,QGLD¶V�16*�PHPEHUVKLS�ZLWKRXW�D�FKDQJH�LQ�

the rules of entry or a consensus based 

interpretation that the entry criteria to NSG are 

indicative and not mandatory. Although such 

DQ�LQWHUSUHWDWLRQ�ZRXOG�EH�LQ�,QGLD¶V�IDYRXU�LQ�

the immediate term, in the long run, it would 

dilute the standards of NSG and potentially it 

would open doors of the NSG even to all those 

countries which engage in illicit trade in 

nuclear materials and technology.   

Conclusion 

The analysis indicates that multilateral export 

control regimes have diverse entry criteria and 

derive their legal validity from international 

law. The United Nations Charter is the basis 

of the lex lata that provides justification for 

the multilateral export control mechanisms 

vide the provisions pertaining to the United 

1DWLRQV� 6HFXULW\� &RXQFLO¶V� DFWLRQV� XQGHU�

&KDSWHU� 9,,� LQ� FDVH� RI� ³WKUHDWV� WR� SHDFH��

EUHDFK�RI�SHDFH�RU�DFWV�RI�DJJUHVVLRQ�´�,W�ZDV�

also examined whether international trade 

which generally encourages free trade has 

special provisions pertaining to multilateral 

export control regimes for the prevention of 

WMD proliferation. It was found that Article 

XXI of the General Agreement on Tariffs and 

Trade, 1994 specifically provides for such 

situations. Article III of the Treaty on Non-

Proliferation of Nuclear Weapons, 1968 

mandate the existence of such regimes.  

The success rate of multilateral export control 

regimes are undoubtedly high, but in 

exceptional cases, WMD proliferation or the 

proliferation of weapons delivery systems 

could not be prevented by these regimes. This 

does not indicate that these regimes are 
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unsuccessful; rather, this indicates that these 

regimes are largely successful. It is, however, 

a matter of grave importance to understand 

that well-motivated proliferators would be 

successful regardless of the existence or 

absence of such regimes. The multilateral 

export control regimes can impede 

proliferation efforts and in ordinary 

circumstances, even detect proliferation 

efforts. Such proliferation efforts can be 

discouraged at an early stage using diplomatic 

means.  

The membership of multilateral export control 

regimes have been of interest to India. In the 

present analysis, there are no substantial or 

tangible material gains from the membership 

of any organisation such as the MTCR, the 

Wassenaar Arrangement or the Australia 

Group. Only international goodwill, 

diplomatic posturing and the ability to build 

consensus for other members hoping to join 

these regimes are to be gained. The 

membership of the Nuclear Suppliers Group 

seems to be the only objective worth pursuing, 

considering the continued material gains (in 

the form of uninterrupted fuel supply) that 

would accrue from membership in the NSG 

and the fact that India would no longer have 

to worry about any potential reversal in the 

16*¶V�SRVLWLRQ�RQ� WKH������ZDLYHU� WR� ,QGLD�

through any future amendment in NSG 

Guidelines.  

In conclusion, it may be stated that there is a 

necessity to look beyond multilateral export 

control regimes to bring non-NPT nuclear 

weapons States into the mainstream of the 

international political order. By ending 

diplomatic isolation of non-NPT nuclear 

weapons States, and progressively 

regularising their status in the international 

political order, the international community 

can enhance the effectiveness of existing 

safeguards. The case of India can serve as an 

example to other non-NPT nuclear weapons 

States, and redemption is possible for all State 

proliferators of WMDs. This is the only way 

forward to curtail future proliferation
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Abstract 

Waste has tremendous impact on both the environment and human health. The rate of 

generation of variegated types of waste has increased with the rise in population in urbanised 

ORFDOHV�DQG�KDV�EHFRPH�D�PDMRU�FDXVH�RI�FRQFHUQ�LQ�WRGD\¶V�WLPH��7KH�DXWKRU�LQ�WKLV�DUWLFOH�

has explored the nature and impact of solid waste on human health, and thereafter analysed 

the various legal instruments brought about to tackle the same. She particularly explored 

the status of implementation of municipal waste management rules in the state of West 

Bengal and tries to identify the loopholes in the law that is preventing the optimum 

management of the municipal solid waste generated in the state. 

Keywords: Waste, Environment, Legal instruments, West Bengal, Management 

I. Perils of Poor Waste 

Management 

Walking past a landfill may be an unpleasant 

sight and the persistent strong stench coming 

from it may bother us. However, the problems 

related to having a landfill grow larger by the 

day has real consequences in the society for 

the health of the ecosystem and that of human 

beings. Several studies have shown that many 

short-term and long-term diseases1 are linked 

to unscientific waste management structures. 

E.g., infantile diarrhoea (or diarrhoea in 

adults), malaria, typhoid, tuberculosis, 

plague, marine typhus fever, leptospirosis, 

rabies, rickettsia pox, other gastro & parasitic 

diseases, respiratory ailments etc are just few 

 
1 Municipal Corporation vs Bvg India Limited on 27 
March, 2018 

of such diseases. These health conditions 

exacerbate with the increase in vulnerability 

of persons and those living with co-

morbidities carry a higher risk of contracting 

these diseases and living their entire life with 

such irreversible conditions.  

II. Laws governing Waste 

Management in India 

The prime law in India concerning waste 

management is the Environment Protection 

Act 1986 and several rules promulgated 

under it concerning different types of waste. 

In this section few important provisions of 

The Solid Waste Management Rules 2016 

will be discussed. 
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The 2016 Rules recognize: - the importance 

of scientifically treating solid waste (in waste 

processing facilities2�� EHIRUH� LW¶V� ILQDOO\�

disposed in sanitary landfills3 (that are to 

replace open landfills); the role of 

government entities4 in creating a market for 

products recycled from waste (like compost 

etc); extended producer responsibility on 

manufacturers5; and lays out standards to test 

the quality of ground water6 and to check for 

leachate7 contamination. The Rules have 

provisions concerning differentiated 

standards for setting up landfill facilities 

according to land type (plains or hilly 

regions8) and season (e.g. monsoons9); and it 

underlines the fact that all members of the 

society; right from the individual waste 

generator to bulk waste generators, including 

governmental entities and informal sector 

players²need to collaborate to make any real 

difference in the waste management structure 

of India. 

 

 

 
2 R. 15(v) of The Solid Waste Management Rules, 
2016 
3R. 16(1)(b), 16(1)( e) and 16 (4) re/w Schedule II of 
The Solid Waste Management Rules, 2016 
4 Department of Fertilizers in the Ministry of 
Chemicals and Fertilizers, under R. 7 of The Solid 
Waste Management Rules, 2016 
5 R. 3(17) r/w R. 17 of The Solid Waste Management 
Rules, 2016 
6 Schedule I (E), of The Solid Waste Management 
Rules, 2016 
7 ³$Q�HQYLURQPHQWDO�VWXG\�RQ�SRWHQWLDO�KHDOWK�ULVNV�GXH�
WR�GXPSLQJ�RI�JDUEDJH�LQ�D�PHWURSROLWDQ�FLW\´��8UPLOD�
1\DONDONDU� .XONDUQL�� 61'7� :RPHQ¶V� 8QLYHUVLW\��
2004, as available at 

III. Role of the Judiciary 

A. Supreme Court (SC) 

Before the National Green Tribunal was 

constituted in 2010, the SC dealt with 

environmental disputes. The earliest cases 

reaching the SC, on waste management were: 

related to industries10 that discharged toxic 

untreated waste into various water bodies. 

The SC was tasked with the responsibility of 

balancing various competing rights: 

protection of the environment, livelihood, 

economic growth etc. The SC held the errant 

industries liable and always laid out elaborate 

methods for the judgement-debtor to comply 

with. One of its primary solutions was the 

treatment of waste in plants, before it was 

discharged into the environment. However, 

the errant industries seldom complied with 

such orders. Their defence was always 

pegged on the lack of sufficient finance to set 

up or maintain such expensive effluent 

treatment plants. 

 

http://hdl.handle.net/10603/110226 [Last visited: 
24.04.2021] at p. 5  
8 R. 20 R/W Schedule I (I) of The Solid Waste 
Management Rules, 2016 
9 Schedule I (C) (iii), of The Solid Waste Management 
Rules, 2016  
10 9HOORUH�&LWL]HQV¶�:HOIDUH�)RUXP�Y��8QLRQ�RI�,QGLD�
and Others, AIR 1996 SC 2715; Indian Council for 
Environmental-Legal Action v. Union of India (Bicchri 
Village Pollution in Rajasthan, AIR 1996 SC 1447; M. 
C Mehta v. Union of India (Calcutta Tanneries case, 
AIR 1997 [2] SCC 411); Indian Council for Enviro-
Legal Action v. Union of India and Others, AIR 1998 
[9] SCC 580]; Tirupur Dyeing Factory Owners 
Association v. Noyyal River Ayachutdars Protection 
Association and Others, AIR 2009 SC 3645 
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However, an in-depth analysis of the cases11, 

reveal that the real reason behind such non-

compliance on part of the industries and the 

municipalities were otherwise. 

a. Industries did not comply with the 

statutory mandate or the court orders 

because: 

i. not-treating effluents before it 

was released into the 

environment did not 

immediately pose any threat to 

the industry owners. It 

affected the industry workers 

and the poor residents only²

a cost that they had learnt to 

externalize to their business 

account. 

ii. Cost of setting up and 

maintaining waste treatment 

facilities was high and those 

who did not set up were 

seldom hauled up12; which in 

turn made compliance with 

law appear financially 

unviable and an irrational 

business decision. 

iii. Industrialists had started 

noticing that the courts were 

UHOXFWDQW� WR� SDVV� D� µFORVXUH�

 
11 ³(QYLURQPHQWDO� -XULVSUXGHQFH� DQG� WKH� 6XSUHPH�
Court (Litigation, InterpreWDWLRQ�� ,PSOHPHQWDWLRQ�´��
Geetanjoy Sahu, (Tata Institute of Social Sciences, 
Orient BlackSwan, New Delhi, 2014), at p. 121 
12 Ibid 
13 Inter alia to ensure that a judgement-debtor complies 
with the court order, a litigant has to follow up that 

RUGHU¶� Dgainst polluting-

industries, since the courts 

were always worried about 

LQIULQJLQJ� RQH¶V� ULJKW� WR�

livelihood and contributing 

further to the rate of 

unemployment in India. 

iv. Further, the industry owners 

had figured out that even if an 

adverse order were secured 

against them, the judgment-

holders would have to struggle 

to execute the court orders 

since they lacked the capacity 

to follow up13.  

b. While, municipalities and pollution 

control boards did not comply with 

the statutory mandate or the court 

orders because they were corrupt, 

laid-back, severely understaffed, 

poorly funded and insufficiently 

trained14. 

 

Management of municipal solid waste as a 

category on its own became an issue much 

later15. In most of these cases the 

municipalities tried to defend themselves by 

pleading lack of fund and manpower. But the 

SC while directing them to comply with their 

requires: financial capacity, knowledge, rapport with 
political powers, capacity to negotiate. 
14 Supra note 12, at p. 131 
15 AIR 1980 SC1622, AIR 1996 SC 2969, AIR 1997 
[6] SCALE 10 [SP]), AIR 1997 [5] SCALE 495 
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GXW\� VDLG� WKDW� ODFN�RI� UHVRXUFHV� FRXOGQ¶W� EH�

used as a justification for failing to perform 

the primary task for which such statutory 

bodies were constituted. 

B. National Green Tribunal (NGT) 

Come 2010, the National Green Tribunal was 

established. It was expected to offer effective 

remedy as a specialised fast track body 

capable of addressing the nuances involved in 

deciding environmental disputes16.  

On a qualitative evaluation of NGT orders, 

for the period 2018-2020, concerning 

municipal solid waste management and 

sewerage system: It was found that though the 

volume of waste had continued to increase, 

VHYHUDO�PXQLFLSDOLWLHV� GLGQ¶W� KDYH� DQ� DFWLRQ�

plan chalked out to manage the same.  

The NGT in its orders, emphasised that it was 

important to conduct annual performance 

audit to assess how much of waste was being 

carelessly managed; and to explore global 

models of waste management that could be 

adopted in India. 

However, the most important contribution of 

NGT was in exploring a narrative beyond 

punishments. It highlighted the importance 

 
16 ³$�7ULEXQDO�LQ�7URXEOH´��'U��6DLUDP�%KDW�	�/LDQQH�
'¶� 6RX]D�� 6HSWHPEHU�� ����� DV� DYDLODEOH� DW�
http://nlspub.ac.in/a-tribunal-in-
trouble/?fbclid=IwAR2phYNxnTACeT5Ff7RKby1s8
RBB6xfoO3aQ9xw_-WNFrZwRjzA8HwQquC4  [ 
Last visited: 06.05.2021] 
17 For example, when Common Effluent Treatment 
were set up, the capacity of those involved in 
collection, segregation, treatment of waste was not 

of²setting up a technology based online 

control room (where citizen could report 

violations of law by uploading photographic 

evidence); using a functional CCTV camera 

to identify violators; to using video 

conferencing facility so that understaffed 

offices and officers burdened with many 

portfolios could avoid absenteeism and 

regularly virtually meet to discuss the ground 

reality and to decide further actions. 

IV. Reality of Waste Management 

in India 

Even with a decent set of enacted laws and an 

active judiciary in place, something is 

definitely not right, since our landfills have 

continued to grow larger by the day. The 

researcher believes that this is because our 

existing structure is detached from the unique 

reality of a diverse and populated country like 

India17. Our existing system is incorrectly 

based on the assumption that India has a 

functional monitoring system in place that 

will be able to identify the violators and 

efficiently prosecute the violators. 

Unfortunately, the reality is otherwise as has 

been noticed in various cases. 

correctly assessed. Many treatment plants that were 
meant to manage a minimum bulk amount, became 
dysfunctional because these did not have the minimum 
amount of waste to process. It appears that finance and 
technology were not pragmatically or judiciously used 
and perfunctory municipal bodies continued to always 
defend their lack of work on the lack of funds and 
manpower inter alia.  

http://nlspub.ac.in/a-tribunal-in-trouble/?fbclid=IwAR2phYNxnTACeT5Ff7RKby1s8RBB6xfoO3aQ9xw_-WNFrZwRjzA8HwQquC4
http://nlspub.ac.in/a-tribunal-in-trouble/?fbclid=IwAR2phYNxnTACeT5Ff7RKby1s8RBB6xfoO3aQ9xw_-WNFrZwRjzA8HwQquC4
http://nlspub.ac.in/a-tribunal-in-trouble/?fbclid=IwAR2phYNxnTACeT5Ff7RKby1s8RBB6xfoO3aQ9xw_-WNFrZwRjzA8HwQquC4
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V. Bengal and Waste Management 

Following from the above section, the author 

would like elucidate how Waste Management 

has fared in Bengal.  

West Bengal has 12518 cities; but all these 

cities are not of the same size or with the same 

population or generating the same volume of 

waste per day. The lowest volume of waste 

generated is in rural areas, anywhere between 

30-50MT waste per day while the highest 

amount could go up to 3000-4000MT per day 

that generally happens in the larger municipal 

corporations in the state19. But one thing is 

more or less uniform; i.e., the composition of 

municipal solid waste (MSW). Waste is not 

identified as MSW based on who generates it. 

Therefore both residential and commercial 

establishments could be generating MSW. It 

is categorised so based on its composition. 

Therefore, excluding excreta and waste 

water, waste that is generated of the types of: 

food waste, glass and metal bottles, 

construction and demolition waste, clothing, 

e waste and medicines²will be considered as 

part of Municipal Solid Waste. 

Such waste that is being generated in such 

quantities across West Bengal is definitely 

not being managed well, since our rivers and 

 
18 ³$QQXDO� 5HSRUW� �����-2019) of Central Pollution 
&RQWURO�%RDUG´��0R())�������DW�S�����DV�DYDLODEOH�DW�
MSW_AnnualReport_2018-19.pdf (cpcb.nic.in) [Last 
visited: 03.08.2021] 
19 ³6WDWH� 3ROLF\� DQG� 6WUDWHJ\� RQ� 6ROLG� :DVWH�
Management for Urban Areas of West BengaO´��8UEDQ�
Development & Municipal Affairs Department, 

ponds are flooded with plastics and our 

landmasses are burdened with inorganic 

waste like metal scraps and our ground water 

is loaded with arsenic and leachate20. By its 

own admission, the government of West 

Bengal has recognised that the cause of 

various environmental degradation and threat 

to health and life of persons, especially the 

growing urban poor populace is because of 

the careless manner in which waste is dumped 

randomly in low lying areas21 

7KH�RWKHU�SUREOHP�LV� WKDW�ZH�GRQ¶W�KDYH�DQ�

equal volume of waste being generated all 

year round. Picturesque places or places of 

historical and religious significance have a 

floating population and hence they need a 

slightly different plan to manage their waste. 

Particularly the four municipalities in the hills 

fall in this category. Therefore distributing 

one Urban Local Body per city would not be 

considered an efficient way of handling the 

varying volume of waste being generated in 

the state. West Bengal has a total number of 

125 Urban Local Bodies22. Seven of which 

are large ULBs notified as municipal 

corporations, while the remaining are notified 

as municipalities23. These ULBs have been 

clustered together to ensure that resources 

Government of West Bengal, as available at 
swm_guideline.pdf (wburbanservices.gov.in) [Last 
visited: 3rd August, 2021], p. 6 
20 Ibid, at p. 4 
21 Ibid 
22 Ibid 
23 Ibid 
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required to collect, transport and treat waste 

is optimally managed24. Such clustering 

though dependent on various other factors, is 

primarily dependent on the geographical 

location of municipalities. 

It is quite evident that the government has 

been aware of the need to modify their 

previous ways of managing waste, and to 

especially use better machines and 

technology to reduce the woes relating to 

solid waste management. As has been 

previously stated that there are four major 

steps involved: segregated storage of waste, 

collection of waste by municipal bodies, 

transportation of waste to either the landfill or 

waste processing facilities. Ensuring that 

residents stored and segregated their waste 

within their household until such time as the 

municipal authorities collected it from their 

doorstep was a matter of increasing 

awareness among the common populace. The 

government had taken up massive awareness 

campaigns that had made use of information 

and communication technology to educate 

the populace25. 

The next step was to ensure collection of 

waste in a regular and proper manner. This 

collection usually happens26 by waste 

collectors in smaller wheelbarrows/tricycles 

and push carts that collected the waste and 

 
24 Ibid, at p. 3 
25 Ibid, p.1 
26 Ibid, at p.9 
27 Ibid at p. 2 

disposed it to a nearby community vat until it 

could be carried to the next destination. Now, 

there are various towns and cities in the state 

of West Bengal that did not have broad streets 

that could accommodate movements of big 

vehicles on them. So, the government 

provided two types of vehicles to ensure 

regular and unhindered waste collection: 

movable compactors and hydraulic tipper.27 

The latter can move on narrow streets and 

collect waste. But in spite of this collection of 

waste is erratic. We have some well 

performing cities and some poor performing 

cities. For instance, very few cities, like 

Bhatpara, Barasat and Titagarh 

municipalities reported that at least 75% of 

the waste got collected28 by ULBs; while 

there were many cities where not even 20% 

of the waste got collected. It is interesting to 

note that the erratic collection is because of 

the poor state of door-to-door collection that 

was mandated under the Solid Waste 

Management Rules. Only around 30% of the 

waste is collected from a door-to-door 

manner.29 And even when this door-to-door 

collection happens it does not happen in a 

two-bin system that separates the 

biodegradable from the 

nonbiodegradable/dry waste30. 

28  Ibid, p.9 
29 Ibid 
30 Ibid, at p.11 
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Such waste that is collected from household 

is stored in masonry enclosures till such time 

as larger compactors/trucks come by to clear 

them. Very few trucks have an inbuilt 

scooping up mechanism. Most of the other 

times, workers use a shovel to transfer 

unsegregated dumped waste from these 

masonry enclosure onto these trucks.31 

These trucks can carry waste upto 5T if the 

waste loaded onto them are adequately 

compacted to ensure better space utilisation. 

But the problems in various cities of the state 

related to movement of waste form these 

masonry enclosures to the dumping sites or 

waste treatment facility include: a) not 

compacting waste to ensure optimum 

carrying of waste in one trip, b) to not having 

designated routes for these trucks to travel on 

which leads them to skip collection points, c) 

WR�QRW�ORDGLQJ�µFRPSOHWH¶�DFFXPXODWHG�Zaste 

from the masonry sites to the trucks, leading 

to some remainder mixed waste being left 

behind etc32.  

Once waste is loaded onto the trucks, it has 

two primary destinations to head out for: 

landfills or treatment facilities. Waste can be 

treated to recover useful materials from them 

that could be channelled back into the 

economic market, or it could be treated to 

generated energy or compost. For either of 

 
31 Ibid, at p.11 
32 Ibid, at p.12 
33 Ibid, at p.17 

these to happen, it has to be carefully 

managed. Only when nothing can be 

recovered from these discarded materials or 

when it cannot be treated to generate 

energy/fuel/compost should it be disposed of 

in landfills. And even when it has to be 

disposed of in landfills, it should not be done 

in landfills that have not been converted into 

sanitary landfills and that which may still 

pose a threat for soil and water 

contamination. 

One, Material recovery facilities have been 

set up in Diamond Harbour; four 

Vermicomposting plants have been set up in 

Mahestala, Baruipur, Chandannagore, 

Khirpai; four Windrow composting facility 

has been set up in Haldia, Konnagar, 

DumDum, howrah (Bally), and one plastic 

recovery facility is set up in Rajpur-

Sonarpur33. Of these various facilities, only 

the windrow composting facility in Haldia is 

functional. All the remaining facility are lying 

in a non-operational state. The causes vary 

from lack of waste to process, to lack of 

trained manpower, lack of market for organic 

fertilizers (compost), lack of segregation of 

waste at source34 and hence the high cost in 

treating different waste differently, lack of 

34 ³6ROLG� :DVWH� 0DQDJHPHQW� $FWLYLWLHV� LQ� .RONDWD�
&LW\´�� .0&�� S�� ��� DV� DYDLODEOH� DW�
Public_domain_Statis_report_SWM_28_10_2019.pdf 
(kmcgov.in) [Last visited: 04.08.2021] 
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willingness on part of households to shoulder 

the waste collection fee inter alia35. 

In the absence of functional waste treatment 

facilities, the huge volume of waste is usually 

dumped in landfills. Some of the landfills in 

the state are at Bhatpara, Rajpur-Sonarpur, 

Titagarh, Baruipur, Dinhata, New 

Barrackpore, Krishnnagar etc. Most of the 

landfills in West Bengal are not engineered to 

be sanitary landfills as required under the law. 

There is two such landfill set up in the 

Siliguri-Jalpaiguri region and the Haldia 

Region.36 Most of the landfills designated as 

dumping sites are low-O\LQJ�DUHDV�WKDW�GRQ¶W�

VHHP� WR� KDYH� D� ORQJ� OLIH�� (YHQ� LI�ZH� GRQ¶W�

increase the rate at which we generate waste 

in the coming years and continue to generate 

waste at the present rate, most the landfills 

will reach their respective tipping point 

anywhere between 5-10 years37. The problem 

for the hilly regions is graver. Since it is 

difficult to designate a levelled area as 

dumping site, waste in hilly regions is found 

along slopes which eventually join water 

streams during monsoons.38 To summarise 

the problems related to the last resort for 

managing waste (in landfills) range from: a) 

huge volume of waste landing in the landfills 

after failing to be processed in waste 

 
35 Supra note 20 
36 Ibid, at p.18 
37 Ibid 
38 Ibid, at p.19 
39 Ibid, p.19 

treatment facilities; b) short life of the 

existing designated landfills; c) inability to 

locate newer areas for setting up landfills in 

the face of public resistance; d) inability to 

find areas to set up landfills that are distant 

from human settlement or water bodies etc39 

VI. Recommendation 

It is interesting to note that majority of the 

structured waste collection and treatment that 

has happened in the last decade, has been 

attributed to the work of several waste 

management startups (like Saahas, Hasiru 

Dala etc) that have been operating 

successfully as business establishments. In 

the year 2017 all the startups, managed 

approximately 100-150 tonnes of waste of the 

3,500-5,000 tonnes of waste that a city 

generates daily.40  

6R��ZK\�FDQ¶W�ZH�VFDOH�WKLV�XS"�Why is it that 

private waste management startups are able to 

successfully make a business out of managing 

waste; while municipal bodies struggle to 

fulfil their primary statutory duty?  

There are several answers to the above 

question; but a primary reason according to 

the author is that, the waste management 

startups were able to see incentives in the task 

of managing waste; while the municipal 

40 ³7KH� &OLPDWH� 6ROXWLRQ� �,QGLD¶V� &OLPDWH-Change 
&ULVLV� DQG�:KDW�:H� &DQ� 'R� DERXW� LW�´� E\�0ULGXOD�
Ramesh, (Hachette India, Gurugram, 2019), at p. 191-
192 
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bodies saw none. Since the possibility of 

generating profit from managing trash was 

evident to such startups they started chalking 

out appropriate plans to earn profit. They 

identified the flaws in the existing waste 

management structure and went about fixing 

them41. Therefore, if we can overhaul our 

existing system reliant on a top-down 

government structure to a bottom-up 

governance structure and combine it with an 

incentive-system, we could achieve better 

results. 

A. Fiscal Incentives 

a. Fiscal benefits should include taxing 

larger waste generators more, or 

offering tax relaxations to those who 

manage their waste well; or offering 

subsidies to those bulk waste 

generators who treat their waste at the 

source of its generation.  

B. Non-Fiscal Incentives 

a. Supporting a circular economic 

structure by setting up a local waste 

treatment facility at the site of waste 

generation is desirable. This would 

ensure adequate quantity and regular 

supply of waste to a treatment facility 

that is closer home; which in turn 

 
41 They started with spreading awareness about the ills 
of poorly managed waste and also approached various 
private bulk waste generators (like IT hubs) offering 
them an opportunity to have a clean environment at a 
price. Then these startups identified their workforce 
from amongst the already existing (but invisible) 
informal sector players (like ragpickers, kabadiwalas), 

would prevent a facility from 

becoming dysfunctional due to 

nonuse. 

b. Making the problem personal by 

conducting various awareness 

campaigns to educate citizenry of the 

perils of towering landfills etc. 

c. Reducing the burden and 

complications of meeting various 

regulatory compliances, on waste 

management entities. E.g., With the 

establishment of a digital single-

window system. 

d. Offering administrative help in setting 

up waste management startups (land 

acquisition, licenses etc). Especially 

offer support to small waste 

generators who do not have the 

capacity to manage their everyday 

waste on their own.  

e. Promoting the development of 

affordable technology (E.g., sorting 

machines) that could aid in the actual 

work of segregating waste. 

In conclusion the author would like to 

emphasise that it is necessary that we rethink 

our ways if that is what it takes to achieve 

better results. An incentive system can ensure 

paid them a decent salary, and made use of technology 
and various administrative tools to set up a seamless 
structure of waste segregation, collection, treatment 
and disposal. 
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an immediate desirable behaviour by the 

populace, till such time as the general 

populace can be educated about the inherent 

values of managing their waste well and 

treating the environment right. 
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RESPECT AND PROTECT THE INTELLECTUAL 
PROPERTY OF MINOR THROUGH SPORTS 

CONTRACT ETHICS 
Rima Ghosh 

Ph.D. Scholar, The West Bengal National University of Juridical Sciences, Kolkata 
Abstract 

It is the high time to stand with intellectual property which is the backbone of economy for a country. To ensure 

that honor and respect to the sportsman spirit, it is obvious to provide the fair transparent justice to sports. Sports 

is the only way to achieve successful in life. This offers the open door for self-information, self-articulation and 

satisfaction of individual accomplishment. The expertise securing and exhibition of capacity; pleasure, great 

wellbeing and prosperity is the reward for the sportsman. Sports additionally connect with everybody in an 

aggregate exertion to seek after human greatness. Sports add to the physical, mental and passionate prosperity of 

a person. It additionally assumes a huge job in solid social advancement and association. It causes people figure 

out how to set and accomplish objectives through train and difficult work. It supports the advancement of basic 

leadership and initiative capacities, while instructing individuals to oversee both achievement and disappointment. 

With those preferences of sports today, faces the weights of present-day society and new difficulties. Games like 

Olympic games, Common-Wealth Games, Asian Games or those identified with Cricket, Football, Volleyball, 

Tennis, Hockey or Badminton occur, a great many onlookers, watchers on TV, web or audience members on radio 

become seriously connected despite the fact that a chose not many take an interest. This is because of the dilemmas 

arising in the sports.   

Ethical dilemmas arise when it is to be in doubt of you believed to right and good. It is also to make preference on 

transparency and accountability. The great moral problems include picking among truth and unwaveringness, 

people and network, short and long-haul results or among equity and benevolence. Moral basic leadership is a 

procedure that includes building familiarity with 'moral substance, for example, estimations of sports and 

standards of sports which characterize reason and a comprehension of ethics. With that moral understanding it 

should be classified assurance of the minor competitors. When the protection came for the minor, it is obvious to 

say that the clause of contract needs to reconsider. A common clause has always been placed to a professional 

contract. A standard form of contract has been always made except salary or bonuses. One way to make it easy is 

to licensing arrangements in which players are compensated by licensing their names associated with the clubs. It 

is common that the terms and condition which is provided in the contract or license agreement must comply. But 

the all the necessary arrangement with the policy should be backed by the intellectual property policy. This policy 

can be honored sportsman by protecting. The policy is made for the beneficial interest of the community. The 

research is an attempt to address the specific issue to protect and respect the minor form the unwanted challenges 

of the contract veracities.  

Keywords: Contract, Minor, Sports, Policy 
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1. Introduction 

³6SRUWV� ODZ� LV� QRW� MXVW� LQWHUQDWLRQDO�� LW� LV�

nongovernmental as well, and this 

differentiates it from all other forms of 

ODZ�´1Sports law has a global dimension. It is 

being embraced by the effect of regulatory 

norms of domestic and international level. The 

worldwide component of game is, in the main 

occurrence, administrative, and it grasps the 

entire complex of standards created and 

executed by administrative wearing systems at 

the global and local levels.2 Sports law, thusly, 

is very heterogeneous, and, most importantly, 

it isn't just transnational, however really 

³worldwide´. It is made of guidelines 

requested by States, yet furthermore by central 

wielding establishments, and by national 

wearing bodies, (for instance, National 

Olympic Committees and NaWLRQDO� $QWLဨ

Doping Organizations); plus, sport gauges 

direct address and oversee individuals, for 

instance, contenders. 3  Therefore, it is required 

to give the chance to the young blood and get 

most of the benefit thorough protection of 

intellectual property for the country. 

 
1 Beloff, M., Kerr, T., Demetriou, M. and Beloff, R., 
2012. Sports law. Bloomsbury Publishing.  
2 An overview is in ³FRANCK LATTY, LA LEX 
SPORTIVA. RECHERCHE SUR LE DROIT 
TRANSNATIONAL (2007)´� 
3 Casini, L., 2011. ³The making of a lex sportiva by the 
Court of Arbitration for Sport´. German Law 
Journal, 12(5), pp.1317-1340.  

2. Comprehensive Impression 

Sports law is an amalgamation of numerous 

lawful controls, extending from antitrust law to 

tax law.4 These orders are connected to realities 

emerging from a game setting and are 

enhanced by case law subtleties and a 

developing assortment of state and government 

resolutions explicitly appropriate to sports. 

Sports law, with its wide grouping of legal 

points, probably wraps a greater number of 

districts of the law than some other real 

request. 5 Sports law is in like manner a unique 

field of the law with new issues developing on 

a for all intents and purposes ordinary calendar 

as a result of court decisions, new authorization 

and rules. Sports law's broadness is 

exemplified by the going with issues. 6 

3. Standard Type Contract 

The various players' affiliations have standard 

structure contracts administering the 

association between the player and master. 

These understandings must be recorded with 

the different work affiliation. The affiliation 

decides its capacity to control and ensure 

4 Martin J. Greenberg &James T. Gray, ³To Ensure Your 
Collegiate Department Is Run Effectively, Know Your 
Sports Law´, FOR REc., Feb.-Mar. 1992, at 3, 6. 
5 Garbarino, R.P., 1994. ³So You Want to Be a Sports 
Lawyer, or Is It a Player Agent, Player Representative, 
Sports Agent, Contract Advisor, Family Advisor or 
Contract Representative´. Vill. Sports & Ent. LF, 1, 
p.11.  
6 Ibid.  
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delegates from its accreditation as the world 

class managing administrator for the players. 7 

The association at that point representatives to 

the competitor or the competitor's delegate the 

specialist to act in a restricted limit as the 

association's operator.8 The association's 

capacity is additionally buttressed by its 

anxiety for securing the trustworthiness of 

advantages got in aggregate bartering.9 

Another major problem is intellectual property 

contracts. Generally, companies as per wishes 

made such kind of contract and maximum is 

exploitive in nature. ,W¶V very difficult to 

measure.   

 

Frankly speaking, it is possible to organize 

most contributions in the following ways: 

��One methodology is to characterize it as just 

the guidelines and guidelines of brandishing 

organizations with real authority over the 

applicable field of game; or possibly the 

general rules that appear to rise up out of such 

guidelines. This definition leaves it as an 

 
7 Ibid. 
8 RAY YASSER ET AL., SPORTS LAW: CASES AND 
MATERIALS 253 (1990). 
9 Id  
10 Budzinski, O., 2011. ³The institutional framework for 
doing sports business: Principles of EU competition 
policy in sports markets.´ University of Southern 
Denmark Department of Environmental and Business 
Economics-Markets and Competition Working Paper, 
(2011-0124).  

obviously inward request of guideline inside 

game. 10 

��On the other hand, a few creators consider it 

to be as rising up out of CAS grants, especially 

the arrangement of one of a kind game explicit 

lawful standard claimed to be applied by CAS 

mediators. Once more, this methodology 

underlines the self-governance of worldwide 

game's own organizations and along these lines 

in a roundabout way flags an inner request 

resistant to outside guideline. 11 

��A third route is to additionally extend the idea 

and to contend that lex sportiva is the 

regularizing request of universal games 

guideline intertwining the guidelines of sports 

leagues with the statute of CAS yet including 

increasingly broad standards of law, including 

worldwide managerial law.12 

4. From home to the green field 

As Collins and Vamplew note, it is "difficult to 

trash the noteworthiness of the drinking spot to 

pre-current social requests."13 In England, the 

bar was long the help of town life: it filled in as 

11 Nafziger, J.A. and Ross, S.F. eds., 2011. ³Handbook 
on international sports law´. Edward Elgar Publishing.  
12 Foster, K., 2012. ³Global Administrative Law: The 
Next Step for Global Sports Law?´. U. of Westminster 
School of Law Research Paper, (12-10).  
13 Collins, T. and Vamplew, W., 2000. ³The pub, the 
drinks trade and the early years of modern 
football´. Sports Historian, 20(1), pp.1-17.  
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a get-together spot for blending, cooperating, 

searching for a business, travel and the 

relationship of everything from fairs to 

political activity.14 Collins and Vamplew 

check that by the sixteenth century the 

alehouse was the crucial domain for 

orchestrating games in England with the 

grounds of such 'messy houses' or 'places of 

open energy', as a 1751 Act called them, giving 

the space 'in which sports as contrasting as 

skittle, quoits, bowls, boxing, wrestling, tennis, 

foot-running, cricket and any number of 

activities featuring animals could be sorted 

out.'15 The publican, the scholars note, was as 

often as possible the facilitator, promoter, 

bookmaker and, clearly, cook (drink and 

sustenance) for the event. 

The 'wear bar' activity and mooring 

contradicted the gentle rules mentioned in 

England in the mid-900's, and during that 

period, the so-called 'coercive law heap' was 

very heavily impacted on the open houses. The 

guide to betting and enabling acts was opened 

up to two roads of assault. A large number of 

games held in or around bars were less than 

 
14 Anderson, J., 2014. ³Village greens, commons land 
and the emergence of sports law in the UK´. The 
International Sports Law Journal, 14(3-4), pp.218-231. 
15 Collins, T. and Vamplew, W., 2000. Supra 13. 
16 Rychlak, R.J., 1994. ³The Introduction of Casino 
Gaming: Public Policy and the Law´. Miss. LJ, 64, 
p.291.  

betting subordinates.16 This made it difficult to 

standard alehouse sports by focusing on 

waging in bars ² on the torment of a fine or 

possibly repudiation of the publican subsidy, 

anytime. This system began by offending those 

approved publicans who "persisted purposely 

through any unlawful concerns or gaming," 

contained in zone 21 of the Alehouse Act 

1828.17 

4.1 6SRUWV�%HWWLQJ�ZKLFK�HIIHFWV�0LQRU¶V  

Law and policy on sports betting in an 

assortment of nations, whose financial and 

social improvement, history and culture are 

very unique. A couple of remarkable remarks 

currently pursue on an irregular yet agent 

determination from the numerous nations 

shrouded, which show the diverse arrangement 

ways to deal with Sports Betting and its 

legitimate guideline and impacts.18 In China, 

for example, one of the indicated 'BRIC' 

countries, whose economy goes from solidarity 

to quality and whose locals bet on poker and 

mah-jong, there is a State Lottery, which gives 

a relentless wellspring of pay for the Chinese 

Government.19 The Chinese Laws and 

17 Anderson, J., 2013. Abbot v Weekly (1665) 83 ER 
357; 1 Lev 176. In Leading Cases in Sports Law (pp. 3-
27). TMC Asser Press, The Hague, The Netherlands.  
18 Worsley, P., 1984. ³The three worlds: Culture and 
world development.´ University of Chicago Press.  
19 Banks, J., 2017. ³Towards global gambling. 
In Gambling, Crime and Society´ Palgrave Macmillan, 
London (pp. 1-30).  
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Regulations on Sports Betting are outdated and 

need changing. For example, China should 

authorize a couple of kinds of Sports Betting, 

which are run of the mill in the west, for 

instance, horse hustling.20 Additionally, there 

is a prerequisite for the endeavor of private 

capital in the betting industry, which would 

remember really vital test for this portion, and 

besides, it is acknowledged, could diminish the 

contamination and match-fixing which is 

normal and no matter how you look at it in 

game in China.21 

Then again, in Singapore, authorized Sports 

Betting gives a huge wellspring of financing to 

the Sports Industry, permitting the structure of 

new games offices, which advantage the 

network, despite the fact that betting in its 

different structures, including Sports Betting, 

is for the most part viewed as being negative to 

the ethical fiber of this fairly extraordinary and 

one of a kind Island State. 22  

In the same way, there seems to be a tangled 

temper in Sports Lots and Betting in 

Switzerland, home to different International 

Sports Federations, and also the IOC and FIFA, 

despite the fact that the profits are used to 

 
20 Ibid.  
21 Forrest, D., 2013. ³Match fixing: An economics 
perspective.´ In Match-Fixing in International 
Sports (pp. 177-197). Springer, Cham.  
22 Huggins, M. and Williams, J., 2006. Sport and the 
English´, 1918-1939: between the wars. Routledge. 

finance the alleged 'incredible causes' that 

reinforce sports.23The Federal Lotteries and 

Commercial Betting Law, which by chance 

also supervises online wagering, is subject to 

modification but is currently suspended by 

accident since 4 April 2001. Be that as it may, 

any subsequent new Law, at whatever point it 

shows up, is relied upon to proceed with the 

present routine with regards to authorizing 

lottery plans and business wagering, which are 

sorted out and carried on for the µRSHQ�

advantage,µ�which, obviously, incorporates the 

headway of wearing exercises and offices in 

the 26 Swiss Cantons.24 

In India, another 'BRIC' nation with great 

monetary development, in spite of the overall 

downturn wagering on Horse Racing is 

legitimate, as it is viewed as that it's anything 

but a round of possibility, in light of the way 

that 'punters' do their examination on the steeds 

and the racers participating in the races before 

putting down their wagers. All things 

considered, it is, along these lines, a round of 

expertise. 

Concerning Sports Betting when all is said in 

done, it is doubtful that it isn't unlawful in 

23 Rowbottom, M., 2013. ³Foul play: The dark arts of 
cheating in sport´. A & C Black.  
24 Cortés, P., 2010. ³Online dispute resolution for 
consumers in the European Union´. Routledge.  
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India, in light of the fact that, the vast majority 

of the States including India don't deny it 

through their Legislatures, and furthermore 

Betting on different games is additionally a 

round of ability.25 In spite of the fact that the 

result is dubious, the aftereffect of a game 

relies on the ability of the players/members. In 

football too, the "punter" is like Horse Racing. 

As a "punter" they look at the types of players; 

the insights they gain from dominating 

matches or adding to the triumphant matches; 

the conditions of play; their competitors and 

structure; and all the other major features that 

might influence the game.26 Obviously, there is 

as yet a component of karma chance included. 

In India, another 'BRIC' nation with amazing 

financial development, in spite of the overall 

retreat wagering on Horse Racing is lawful, as 

it is viewed as that it's anything but a round of 

possibility, in light of the way that 'punters' do 

their examination on the steeds and the racers 

partaking in the races before putting down their 

wagers. All things considered, it is, along these 

lines, a round of ability.  

With respect to Sports Betting by and large, it 

is questionable that it isn't illicit in India, in 

 
25 Williams, R.J., Wood, R.T. and Parke, J., 2012. 
³History, current worldwide situation, and concerns with 
Internet gambling´. In Routledge international 
handbook of Internet gambling (pp. 23-46). Routledge.  
26 Williams, R.J., Wood, R.T. and Parke, J., 2012. 
³History, current worldwide situation, and concerns with 

light of the fact that, the greater part of the 

States containing India don't forbid it through 

their Legislatures, and furthermore Betting on 

different games is additionally a round of 

aptitude. 27  Regardless of the way that the 

outcome is flawed, the delayed consequence of 

a game depends on the ability of the 

players/individuals. Besides, in football, for 

example, a 'punter's in Horse Racing goes on 

'structure.' toward the day's end a 'punter' looks 

at the kind of the players; their experiences in 

winning redirections or adding to the 

triumphant of entertainments; the playing 

conditions; their enemies and their structure; 

and whatever other material components that 

may well impact the consequence of the game. 

28 

4.2     Principles of Fairness and 

Reasonableness  

The managerial laws have growing in the 

recent decades by the legal scholars.29 

Universal game has created worldwide 

establishments of administration and 

administrative systems that comprise an 

independent and standardizing domain inside 

an organized pyramid of donning alliances. 

Internet gambling. In Routledge international handbook 
of Internet gambling´ (pp. 23-46). Routledge. 
27 Ibid 
28 Ibid 
29 Findlay, M., 2016. Exploring the boundaries of 
international criminal justice. Routledge.  
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The test is the manner by which to constrain, 

sort out and control what is as of now a 

previous protected system with semi lawful 

instruments. 30 This transnational system of 

administration is with the end goal that the 

associations of worldwide game are, it is 

contended, by similarity much the same as 

open regulatory bodies in household law as 

opposed to absolutely private entities obeyed 

by the contracts. 31 There is a prerequisite for 

administrative law norms to be implanted into 

overall guideline making for game, into 

settling methods and to be used to invigorate 

procedural affirmations of a sensible hearing.32 

These upgrades have made for specific 

researchers an ³emergency of responsibility´. 

With no obvious authentic oversight such 

frameworks of overall organization have 

appeared to be mindful to no one anyway their 

own one of a kind inward methodology.33 They 

seem to be most ideally a self-reflective duty, 

characterized by their own field of activity. 

This non-attendance of the transnational 

affiliations that control notable total activities 

 
30 Foster, K., 2012. Global Administrative Law: The 
Next Step for Global Sports Law?. U. of Westminster 
School of Law Research Paper, (12-10).  
31 Stewart, R.B., 2004. US administrative law: A model 
for global administrative law. Law & Contemp. 
Probs., 68, p.63.  
32 Epstein, R.A., 2015. The Role of Guidances in 
Modern Administrative Procedure: The Case for De 
Novo Review. Journal of Legal Analysis, 8(1), pp.47-
93.  

or a limited proportion of them has prompted 

legal control demands. Either an extension of 

legitimate neighborhood legislation to 

transnational organizations or an overall 

administrative law can carry out such control. 

Such controls are possible.34 

4.3 Risk Factors 

The accommodating impression is that reports 

concerning repairing are finishing more 

unending than previously. For example, at the 

period of making, critical police assessments 

are in progression over assumed fixing in the 

football coalitions of China, Switzerland, 

Turkey and a couple of other European 

countries. 35 Player catches were made in 

English familial cricket, which professed to 

have fixed events. Paper claims against an 

advancing snooker on earth were also made in 

relation to his supposed preparation to lose part 

sets.36  The repeat of media records of this 

nature likely has no equal before regardless, 

whether or not claims in such cases were to 

show veritable, this doesn't generally display 

that there is all the all the more fixing going on. 

33 Moore, M., 2004. Revenues, state formation, and the 
quality of governance in developing 
countries. International Political Science Review, 25(3), 
pp.297-319. 
34 Foster, K., 2012. Supra 31.  
35 Gilmore, J.H. and Pine, B.J., 2007. Authenticity: What 
consumers really want. Harvard Business Press. 
36 Forrest, D., 2011. Betting and the integrity of sport. 
In Sports betting: Law and policy (pp. 14-26). TMC 
Asser Press. 
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In like manner, with all data on bad behavior, 

examples could be driven more by assortment 

in paces of uncovering and area than by 

changes in rate. 37  

Then again, the development and advancement 

in the contemporary wagering business sector 

would lead one to anticipate all the more 

fixing: each improvement in the rundown 

seems to raise motivations for fixes to happen, 

as uncovered by work of the monetary system. 

It would in this way seem legitimate and 

reasonable for administering bodies and 

different partners to think about increasingly 

dynamic arrangements to ensure the 

trustworthiness of game. 38 

5. Intellectual Property and Minor  

In the modem period licensed innovation rights 

have become a significant wellspring of 

income for the games business. Lawful 

hypotheses of copyright, trademark, right of 

exposure, and even patent have been 

effectively summoned to allow singular games 

groups and the classes and relationship to 

which they have a place with catch 

increasingly more income from their fans. 

Broadcasting rights have empowered the 

administrators of groups and rivalries to play 

before a huge number of onlookers who are 

 
37 Ibid. 
38 Forrest, D., McHale, I. and McAuley, K., 2008. " Say 
It Ain't So": Betting-Related Malpractice in 

available vicariously instead of truly. Groups 

and associations go into worthwhile 

authorizing understandings for their logos and 

trademarks with a wide assortment of makers 

of purchaser items, and competitors constantly 

find better approaches to gain by their picture 

and exposure rights. 

Multi-billion dollar broadcasting contracts 

have become the standard in the world of 

gaming as a result of these changes. The 

National Football League, Major League 

Baseball, the National Basketball Association, 

the National College Athletic Association's 

(NCAA) men's football and ball divisions, and 

the National Association of Stock Car Auto 

Racing (NASCAR) all have annual 

communicating revenue of more than $1 

billion in the United States. The privilege to 

one's own picture is the capacity to choose 

when, how and by whom our genuinely 

unmistakable highlights (picture, voice and 

name) can be caught, imitated or distributed. 

The guideline of the picture privileges of 

expert sportspersons is characterized secretly, 

through work and business contracts executed 

between clubs, sports partnerships and 

sportspersons.  

Sport. International Journal of Sport Finance, 3(3), 
p.156.  
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Assent Governed by the rule of opportunity of 

agreement. Assent shouldn't be recorded as a 

hard copy, yet it must be unequivocal. 

Constraints: the holder of the privilege to one's 

own picture can't permit it completely, that is, 

just the monetary part of these rights might be 

authorized. Opportunity to allow assent in any 

way ± the Spanish courts acknowledge the 

presence of assent when it has been given: - 

Orally - Gesturally - Acceptance of monetary 

thought. 

5.1    Existing Peach Meal Regulations 

5.1.1 US, The right to publicity derives from 

the notion of privacy, as alluded to in the 

Fourth Amendment. The right to publicity (the 

right of possession of an intangible asset) is 

considered an economic right. Therefore, the 

publicity of minor intellectual property also 

affects the future generation.   

5.1.2 CONTINENTAL EUROPE, devised as a 

right to personality and, as such, fundamental. 

Traditionally, the economic nature of this right 

has been of secondary significance. Due to its 

greater economic functionality, European 

experts and the European courts are moving 

ever closer to the U.S. model. 

5.1.3 UNITED KINGDOM, as such, does not 

accept a general right to privacy or a right to 

personal representation. Security of case law: 

handing off and the right of trust. 

5.4 INDIA, there is no such legislation 

specific legislation available. In terms of the 

Intellectual Property Law concern certain 

piece meal portion   

6. Team Names and Symbols as 

Trademarks  

Contemporary American trademark law, like 

the right of publicity, provides those in the 

games industry with a lot more remarkable 

property security than it did fifty years ago. 

Under American trademark law, the traditional 

incentive was to protect consumers from 

manufacturers who misleadingly marked and 

attempted to "go off" their products as an 

alternative source. At the same time, it 

provided manufacturers with a driving force to 

produce top notch products under their own 

identifiable image name or image. The Lanham 

Act, a demonstration by the United States 

Congress aimed at the reorganization and 

improvement of existing trademark law, 

characterizes American Trade Mark Act since 

1947. "In the first form of the Lanham Act, the 

main term was" liable to cause disarray, or to 

cause botch, or to deceive, "and in its peculiar 

structure, the Lanham Act provided assurance 

to customers and for the products known by the 

imprint, but not for the imprint itself (which, if 

by any stretch of the imagination, would be 

guaranteed under copyright law). 
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7. Conclusion and Policy Response  

In the concluding statement, minor athletes are 

backbone of the sporting society. While 

considering the real problem of concern, the 

respect and exploitation of minor to be address 

in India. The Intellectual Property protection 

should have a specific stand on every aspect of 

minor contract. Responsibility towards the 

minor sports athletes and its industry is need to 

be safeguarded with policy. Given the genuine 

justification for concern, by what method 

should the issue of wagering related 

debasement be tended to? One point of 

agreement is that strategy can would like to be 

compelling just with the games and wagering 

ventures each taking a proportion of duty. The 

enforcement agency like officials, police and 

legal framework with enough help to minor. 

For instance, recognizing and demonstrating 

match fixing is probably going to include 

announcing of suspicious wagering examples 

and afterward assessing whether these 

compared to specific examples of occasions on 

the field. Consequently, participation on sports 

administering bodies is clearly attractive and 

the legislature may see its job essentially as 

giving a structure which propels the gatherings 

to cooperate. Truth be told, proposition for 

activity by game (and governments) have 

mirrored a similar accentuation as in hostile to 

doping strategy on, first, policing which should 

be of beneficial in nature and, second, on 

training, especially of youthful players. The 

special schemes should be imparted for the 

benefit of the young fraternity which shown off 

to the world.  
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Abstract 

 
India under the umbrella of the Constitution of India and international legal regime has evolved 

IPR laws with global compliance of all important treaties and legal instruments. They along 

with other laws regulate GM technologies related with the GM crops, seed and other propagule 

production, benefit sharing, preventing biopiracy, or foreign exploitation of natural resources. 

The present paper is an attempt to collate all the relevant laws and discuss the nuances related 

to it and to further see their effectiveness in light of the global scenario. Biotechnology like all 

other new technologies, also have some apprehensions and risks which causes unknown scare 

into the minds of people. The present paper tries to particularly traverse the intellectual property 

(IP) laws in India related to GM crops and also cover other laws and institutional framework 

available in India to regulate the effect or impact of transgenic or GM crops on environment, 

human health & biosafety. 

Keywords: IPR laws, GM technologies, GM crops, Biotechnology, Biosafety 

I. Introduction 

The genetically modified crops (hereinafter 

GM Crops) are manmade biological product, 

developed by intentional alteration in genetic 

material by using biotechnological methods 

(Recombinant DNA technology) to get the 

desired characters or product in a plant species 

or any living organism. Though, biotechnology 

is not a new phenomenon but its modern aspect 

emerged in recent past offers solution to the 

��VW�FHQWXU\¶V�JUHDWHVW�demand of food security.  

An international legal instrument, the 

Convention on Biological Diversity (CBD) 

dealing with biological resources/biodiversity 

defines biotechnology under article 2 DV� ³Any 

technological application that uses biological 
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systems, living organisms, or derivatives 

thereof, to make or modify products or 

processes for specific use�´1  

The biotechnological products range from 

classical products (fermentation technologies 

e.g., for beer, curd making, cheese making) to 

modern products like gene manipulation or GM 

crops development. Biotechnology includes 

traditional and local knowledge (TK) and its 

application in cropping practices, selection and 

breeding of plants and animals made by 

individuals and communities for millions of 

years.2  

On the other hand, modern biotechnology refers 

to biotechnological techniques and their 

products obtained after the manipulation of 

RUJDQLVP¶V�JHQHWLF�PDWHULDO�E\�FXWWLQJ��OLJDWLQJ�

(joining) and transferring to the cells beyond 

normal breeding barriers of plant species. This 

involves the application of tissue culture, 

genomic techniques and recombinant DNA 

technology (RDT). The first produced GM 

plant in the laboratory was tobacco in 1983.  

 
1 Convention on Biological Diversity UNEP. (2006). 
Convention on Biological Diversity, Convention Text 
https://www.cbd.int/convention/articles/default.shtml?a
=cbd-02  
2 Heinemann, J.A., Abate, T., Hilbeck, A., & Murray, D. 
(2009, January). Agriculture at a Crossroads: The  
  Synthesis Report of the International Assessment of 
Agricultural Knowledge, Science and Technology for   
Development, 
https://ir.canterbury.ac.nz/handle/10092/3774 
3 ³Tomato, papaya, potato, sugarcane, sugar beet, field 
corn as well as sweet corn and rice have been genetically 

Since then, the RDT gained momentum since 

the mid-1990s in various countries but focused 

on crops such as canola, maize, cotton, soybean 

etc3. Since then, the stupendous growth led to 

use of GM crop technology for 48% of the 

global plantings of these crops in 2014.4 

But biotechnology like all other new 

technologies, also have some apprehensions 

and risks which causes unknown scare into the 

minds of people. The present paper tries to 

particularly traverse the intellectual property 

(IP) laws in India related to GM crops and also 

cover other laws and institutional framework 

available in India to regulate the effect or 

impact of transgenic or GM crops on 

environment, human health & biosafety. 

II. GM Crops and Intellectual Property 

Rights Laws  

India under the umbrella of the Constitution and 

international legal regime has evolved IPR laws 

with global standard compliance. They regulate 

GM technologies related with the GM crops, 

modified to enhance either their yield, or size, or 
durability.´ 
4 Brookes, G., & Barfoot, P. (2018). Environmental 
impacts of genetically modified (GM) crop use 1996-
2016: Impacts on pesticide use and carbon emissions. 
GM Crops & Food, 9(3), 109±139. 
https://doi.org/10.1080/21645698.2018.1476792, 
Abbas, M.S.T. (2018). Genetically engineered 
(modified) crops (Bacillus thuringiensis crops) and the 
world controversy on their safety. Egypt Journal of 
Biological Pest Control 28, 52. 
https://doi.org/10.1186/s41938-018-0051-2  

https://www.cbd.int/convention/articles/default.shtml?a=cbd-02
https://www.cbd.int/convention/articles/default.shtml?a=cbd-02
https://ir.canterbury.ac.nz/handle/10092/3774
https://doi.org/10.1080/21645698.2018.1476792
https://doi.org/10.1186/s41938-018-0051-2
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seed and other propagule production, benefit 

sharing, preventing biopiracy, or foreign 

exploitation of natural resources.  

A. International framework for GM 

Crops and Intellectual Property Rights 

The utility of GM crops is immense in present 

scenario but the environmental, health, 

economic and ethical issues of Genetically 

Modified Organisms (hereinafter GMOs) 

cannot be denied. Keeping this in mind, 

developed and developing countries have 

established domestic legal regulations on GM 

organisms under the umbrella of WTO-TRIPS 

agreement, the CBD and International Seed 

Treaty. 

1. WTO-TRIPS Agreement 

WTO is the key institution that regulates 

approximately 95% of current global trade. 

 
5³Article 27.1 declares that µVXEMHFW�WR�WKH�SURYLVLRQV�RI�
paragraphs 2 and 3, patents shall be available for any 
inventions, whether products or processes, in all fields of 
technology, provided that they are new, involve an 
LQYHQWLYH�VWHS�DQG�DUH�FDSDEOH�RI�LQGXVWULDO�DSSOLFDWLRQ�¶�
The patents shall be available and patent rights enjoyable 
without discrimination as to the place of invention, the 
field of technology and whether products are imported or 
locally produced.´ 
³Article 27.2 says that Members may exclude from 
patentability inventions, the prevention within their 
territory of the commercial exploitation of which is 
necessary to protect ordre public or morality, including 
to protect human, animal or plant life or health or to avoid 
serious prejudice to the environment, provided that such 
exclusion is not made merely because the exploitation is 
prohibited by their law.´  
³Article 27.3 says that Members may also exclude from 
patentability: (a) diagnostic, therapeutic and surgical 

Presently, the WTO-TRIPS has pivotal role to 

the international trade of GMOs and asserts IPR 

on life form. The Agreement came into effect 

on 1st January, 1995. It contains provisions for 

patents, trademarks, copyright and related 

rights, geographical indications and layout 

designs etc. Under the TRIPS agreement, the 

application of sanitary and phytosanitary 

measures (SPS Agreement) is related to the 

international trade of GM organisms. Article 27 

of the TRIPS Agreement determines the subject 

of the intellectual property related to GM 

crops.5 

The major drawback with TRIPS agreement is 

that it promotes the private appropriation of 

benefits but has no explicit mechanism for 

acknowledging the role of traditional 

knowledge in the industrial use of genetic 

resources.6 India, being a party of TRIPS 

methods for the treatment of humans or animals. 
(b) plants and animals other than micro-organisms, and 
essentially biological processes for the production of 
plants or animals other than non-biological and 
microbiological processes. However, Members shall 
provide for the protection of plant varieties either by 
patents or by an effective sui generis system or by any 
combination thereof. The provisions of this subparagraph 
shall be reviewed four years after the date of entry into 
force of the WTO Agreement (WTO-TRIPS, n.d.)´ 
6 ³But Article 1 of TRIPS agreement provides some 
flexibility, allowing domestic law to exceed minimum 
protection standards, a provision that could allow 
member nations to enact legislation to protect traditional 
knowledge. The Article 27.3(b) of TRIPS allows for the 
development of sui generis or unique IPR protection 
systems for plants, animals and essentially biological 
processes, creating an opportunity to develop alternative 
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Agreement, has enacted PPVFR Act 2001 to 

provide sui generis protection to new plant 

varieties and have made amendments (2002 and 

2005) in Patent Act 1970. 

2. The Convention on Biological 

Diversity (CBD) 

Earth Summit was held in Rio de Janeiro in 

1992, world leaders agreed on a comprehensive 

strategy for "sustainable development" and a 

key agreement adopted was the Convention on 

Biological Diversity.7   

The Articles of CBD incorporates: principles 

relevant to GM crops; sovereign right of state 

over their biological recourses; sustainable use 

of components of biological diversity; access to 

genetic resources and handling of 

biotechnology and distribution of its benefits. 

To ensure execution of the later principle, 

Nagoya Protocol on access to genetic resources 

and the fair and equitable sharing of benefits 

 
IPR regimes appropriate to the needs and conditions of 
traditional communities.´ 
7 ³Convention on Biological Diversity UNEP. (2006). 
Convention on Biological Diversity, History of the 
Convention, https://www.cbd.int/history/. The 
convention establishes three main goals namely the 
conservation of biological diversity, the sustainable use 
of its components, and the fair and equitable sharing of 
the benefits originating from the use of genetic resources. 
India became a signatory to the CBD in December 1993 
and ratified the convention in February 1994. CBD 
addresses issues like biodiversity conservation, habitat 
preservation, intellectual property rights, bio-piracy, bio-
VDIHW\��DQG�LQGLJHQRXV�SHRSOHV¶�ULJKWV�´ 
8 ³Convention on Biological Diversity UNEP. (2018). 
The Nagoya ± Kuala Lumpur Supplementary Protocol on 

(ABS) has been brought. It is a supplementary 

legal instrument for biodiversity conservation 

concluded in Nagoya in 2010 and India is party 

to this protocol. The protocol gets its force from 

article 8(j) of CBD convention in which parties 

will be legally obliged to follow rules designed 

to prevent bio-piracy and provide benefits, 

including financial benefits, to other Parties 

when their genetic resources are accessed.8 

Apart from this, The Bonn Guidelines have 

been made inconsonance with above protocol.9 

To meet the goals of CBD, India has enacted 

Biological Diversity Act 2002. 

3. International Treaty on Plant Genetic 

Resources for Food and Agriculture 

(ITPGRFA) 

The origin of this treaty is a voluntary 

agreement concluded in 1983, known as the 

International Undertaking on Plant Genetic 

Resources for Food and Agriculture 

Liability and Redress to the Cartagena Protocol on 
Biosafety.´ http://bch.cbd.int/protocol/supplementary/. 
9 ³Secretariat of the Convention on Biological Diversity 
(2002). Bonn Guidelines on Access to Genetic Resources 
and Fair and Equitable Sharing of the Benefits Arising 
out of their Utilization. Montreal: Secretariat of the 
Convention on Biological Diversity. 
https://www.cbd.int/doc/publications/cbd-bonn-gdls-
en.pdf. Which tries to fair and equitable sharing of the 
benefits arising out of the utilization of genetic resources, 
including by appropriate access to genetic resources and 
by appropriate transfer of relevant technologies, taking 
into account all rights over those resources and to 
technologies, and by appropriate funding´ 

https://www.cbd.int/history/
http://bch.cbd.int/protocol/supplementary/
https://www.cbd.int/doc/publications/cbd-bonn-gdls-en.pdf
https://www.cbd.int/doc/publications/cbd-bonn-gdls-en.pdf
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(IUPGRFA). The agreement incorporated the 

philosophy that the genetic resources being the 

common heritage of humanity. But after this, 

the CBD came into existence in the year 1992 

that brought historical change. It established 

that genetic resources present under the 

jurisdiction and sovereignty of a national 

government (state) can restrict the free flow of 

common heritage. Thereafter, it became 

necessary to get permission for access and 

utilization of bioresources for the purpose of 

agricultural-industrial development and food 

security. But there was need to bring a 

specialized legally binding Treaty to conserve 

and promote PGR associated specifically with 

food and agriculture. 

To meet this need, the provisions of IUPGRFA 

were reshaped accordingly that gave birth to 

International Seed Treaty or better known as 

 
10 FAO Resolution 3/2001, Adoption of the International 
Treaty on Plant Genetic Resources for Food and  
Agriculture and Interim Arrangements for its 
Implementation.   
http://www.fao.org/docrep/meeting/004/Y2650e/Y2650
e01.htm#3 
11 Cooper, H.D. (2002). The International Treaty on Plant 
Genetic Resources for Food and Agriculture 
Review of European Community and International 
Environmental Law, 11(1), 1-16.  
12 ³International treaty on plant genetic resources for food 
and agriculture FAO, (2009). International Treaty  
on Plant Genetic Resources for Food and Agriculture. 
The key goals of the Treaty are the conservation and 
sustainable use of PGR for food and agriculture (to 
facilitate access to plant genetic resources) and the fair 
and equitable sharing of the benefits arising out of their 
use for sustainable agriculture and food security. The 
Treaty facilitates access to PGR for the purpose of 
utilization and conservation for research, breeding and 

ITPGRFA. The Treaty is instituted by Food and 

Agriculture (FAO) in 200110 and come into 

force in 2004.11 It is a legally binding and 

multilateral system that recognizes of the 

sovereign rights of states over their own PGR 

for food and agriculture on a complementary 

and mutually reinforcing basis.12 

III. GM Crops and National Laws 

A. A. GM and The Constitution of India 

Though there is/are no explicit provision for 

GM organisms in the Constitution of India. The 

DPDP enshrined in the constitution can be 

interpreted to favour GM crops.13 The intent of 

this article gives mandate to the state for 

development of agricultural products or animal 

breeds including GM organisms, in the light of 

modern science. 

training for food and agriculture. The Treaty also makes 
provision to disclose all available passport data and non-
confidential descriptive information subject to applicable 
law. The Treaty bars certain things under the ambit of 
access such as chemical, pharmaceutical and/or other 
non-food/feed industrial uses. The treaty ensures that 
access to PGR for food and agriculture protected by any 
intellectual and other property rights and shall be 
consistent with relevant international agreements, with 
relevant national laws as well as pursuant to a standard 
material transfer agreement (hereinafter MTA)´ 
http://www.fao.org/plant-treaty/overview/texts-
treaty/en/. 
13 ³Article 48 of the Constitution states that the state shall 
endeavour to organize agriculture and animal husbandry 
on modern and scientific lines and shall, in particular, 
take steps for preserving and improving the breeds, and 
prohibiting the slaughter, of cows and calves and other 
milch and draught cattle.´ 

http://www.fao.org/docrep/meeting/004/Y2650e/Y2650e01.htm#3
http://www.fao.org/docrep/meeting/004/Y2650e/Y2650e01.htm#3
http://www.fao.org/plant-treaty/overview/texts-treaty/en/
http://www.fao.org/plant-treaty/overview/texts-treaty/en/
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To promote such progressive scientific-

technological work, the Constitution also puts 

duty that state shall endeavour to foster respect 

for international law and treaty obligations in 

the dealings of organized peoples with one 

another under article 51(c). Using such 

provisions, India has entered into many 

international treaties and conventions related to 

GM organisms. The TRIPS agreement, the 

CBD and the International Seed Treaty are 

some of the examples that aim to build better 

cooperation for GM organisms, IPR and related 

matters. The Seventh schedule (entry 49, union 

list) of the Constitution of India gives power to 

state to make laws related to patents (related to 

GM organism and Biotechnology), inventions 

and designs, copyright, trade-marks and 

merchandise marks. The states are also given 

power under entry 14 of state list.14On the other 

hand, the fundamental duties enshrined under 

Article 51 (g) and (h) guides the citizens in this 

regard.15 These duties also compel for the 

inventions related to GM organisms and their 

 
14 ³To make laws on agriculture, including agricultural 
education and research, protection against pests and 
prevention of plant diseases.´ 
15³That it shall be the duty of every citizen of India to 
protect and improve the natural environment including 
forests, lakes, rivers and wild life, and to have 
compassion for living creatures and to develop the 
scientific temper, humanism and the spirit of inquiry and 
reform Ministry of law & Justice, Government of India. 
Constitution of India.´ 
https://legislative.gov.in/sites/default/files/COI...pdf. 
16 The Indian Patent Act, Chapter II Inventions Not 
Patentable ± 3, 10 (Act No.: 39 of Year 1970 dated 19th. 

products. Reading all these provisions together 

gives a complete picture that for the welfare of 

human life, we must go for scientific 

upgradation like GM organisms simultaneously 

taking care of environment and human health. 

India is dealing with intellectual property 

related to GM crops with legislations like the 

Indian Patent Act (1970), PVPFR Act (2001) 

and Biological Diversity Act (2002) have 

relevant provisions that seems sufficient to deal 

with GM crops. 

B. B. Indian Patent Act (1970) 

The Indian Patent Act contains provision for 

identifying what is not an invention and cannot 

be patented. To get a patent on GM crops, an 

invention must pass triple test namely novelty, 

inventive step and capable of industrial 

application and should not fall under any 

patentability prohibition listed under Section 3 

of the Act.16 The relevant provisions related to 

GM makes direct link whereby patent can be 

denied for GM crops on three grounds.17 

September 1970). 
https://legislative.gov.in/sites/default/files/A1970-
39_0.pdf 
17 ³a. Contrary to public order/morality/environment: 
An invention the primary or intended use or commercial 
exploitation of which could be contrary public order or 
morality or which causes serious prejudice to human, 
animal or plant life or health or to the environment. For 
example, terminator gene technology incorporated in 
GM crops. 
b. Medicinal, surgical, curative processes: Any process 
for the medical, surgical, creative, prophylactic or other 
treatment of human beings or any process for a similar 

https://legislative.gov.in/sites/default/files/A1970-39_0.pdf
https://legislative.gov.in/sites/default/files/A1970-39_0.pdf
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But this section has exception, it grants patent 

to genetically transformed bacterium or 

microorganism. Methods of agriculture and 

horticulture were excluded from patentability 

under section 3(h) of Indian Patent Act 1970. It 

is because the first link in the food chain is seed 

or propagule. They are treated as a common 

property resource (CPR) like a free air to ensure 

WKDW�IDUPHUV¶�LQDOLHQDEOH�ULJKW�WR�VDYH��H[FKDQJH�

and improve seed is not violated. The Indian 

Patent Act also ensures that an invention which, 

in effect, is traditional knowledge or which is 

an aggregation or duplication of known 

properties of traditionally known component or 

components that has direct or indirect link with 

GM seeds are not patented. For examples, 

traditional knowledge already in public domain 

for producing hybrid seed.18  

Thus, though the provisions in the Patent Act 

generate a negative impression whereby what 

 
treatment of animals or plants to render them free of 
disease or to increase their economic value or that of their 
products. 
c. Agriculture or horticulture method: The plants and 
animals in whole or any part thereof including seeds, 
varieties and species and essentially biological processes 
for production or propagation of plants and animals are 
not patentable. For example, GM glowing mouse 
containing GFP are not patentable.´ 
18 ³The Indian Patent Act, Chapter XXI Revocation of 
Power patents ± 64 (Act No. 39 of Year 1970 dated  
19th. September, 1970). 
https://legislative.gov.in/sites/default/files/A1970-
39_0.pdf On the other hand, the patent Act makes it 
compulsory for patent applicant to disclose source and 
geographical origin of biological material used in 
invention (Indian Patent Act, 1970)18 and failure to 
disclose source and geographical origin of biological 

cannot be patented is a ground on which patent 

can be revoked. Nothwithsatnding that patent 

can be granted to technologies including GM 

crops.   

C. C. The Plant Variety Protection and 

Farmers Rights (PVPFR) Act, 2001 

The PVPFR Act was aimed to recognize and 

protect the rights of different stakeholders such 

as plant breeders, farmers, local communities 

and researchers for their contribution in 

conserving, improving and making available 

PGR for development of new plant varieties.19 

As per Article 27.3 of the TRIPS Agreement, 

Member countries need to introduce an 

³effective system´� IRU� WKH� SURWHFWLRQ� RI� SODQW�

varieties either by patents or by an effective sui 

generis system or by combination thereof. India 

chose to adopt the sui generis system for 

material used in invention would be good ground for 
opposing patent application (Indian Patent Act, 1970)18. 
It becomes an important ground for rejection of patent 
application as well as revocation of the patent includes 
nondisclosure or wrongful disclosure of the source of 
origin of biological resource knowledge in the patent 
application, an anticipation of knowledge or otherwise´ 
19³The Act accelerates agricultural development, 
stimulates investment for research and development for 
the development of new plant varieties, growth of the 
seed industry and ensures the availability of high-quality 
seeds and plant in material to the farmers. The Act was 
passed by both the houses and received the assent of the 
president of India on October 30, 2001.The Plant Variety 
Protection and Farmers Rights Act, 2001 (Act 53 of 
2001, 30th October, 2001)´ 
https://legislative.gov.in/sites/default/files/A2001-
53.pdf  

https://legislative.gov.in/sites/default/files/A1970-39_0.pdf
https://legislative.gov.in/sites/default/files/A1970-39_0.pdf
https://legislative.gov.in/sites/default/files/A2001-53.pdf
https://legislative.gov.in/sites/default/files/A2001-53.pdf
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protection of variety (WTO, n.d.).20 India has 

incorporated in this Act, the provision of 

national treatment with respect to new variety 

rights.21 The Act defines variety as a plant 

grouping of lowest botanical taxon, should be 

distinguishable from such other plant grouping 

and be able to act as propagating unit.22 There 

are four criterion laid down in the Act for 

protecting a plant variety namely novelty, 

distinctiveness, uniform and stable (NDUS).23  

           The Act allows three types of plant 

varieties to be registered as 

1. Any variety of such genera and species other 

than an extant or a farmer variety as specified 

under sub-section (2) of section 29, (New 

variety)24 

2. An extant variety25  

3. $�IDUPHU¶V�YDULHW\26 

 
20 ³World Trade Organization. N.d. Uruguay Round 
Agreement: TRIPS, Part II ² Standards concerning the  
availability, scope and use of Intellectual Property 
Rights, Section 5: Patents, Article 27, Patentable Subject  
Matter. https://www.wto.org/english/docs_e/legal_e/27-
trips_04c_e.htm´ 
21 The Plant Variety Protection and Farmers Rights Act, 
2001 (Act 53 of 2001, 30th October, 2001) 
https://legislative.gov.in/sites/default/files/A2001-
53.pdf 
22 Id at 7. 
23 Id at 11. 
24 ³When a variety not in public domain in India earlier 
than one year before the date of filing or outside India or 
in the case of trees or vines earlier than six years or in any 
other case earlier than four years, it is called as new 
variety.´ 
25 ³Extant Variety are those which is either notified under 
Seed Act, 1966, a variety about which there is common 

Essentially Derived Variety (EDV)27. The Act 

gives differential treatment for the duration of 

protection for a registered plant variety such as 

trees and vines for 18 years, other field crops 

are for 15 years and extant/notified varieties for 

15 years from the date of notification of that 

variety by the Central Government under the 

Seed Act, 1966.28 

Any person belonging from following four 

categories can apply for registration of a plant 

variety, first, the breeders or his successor or 

assignee; Second, the farmer, group of farmers, 

community of farmers (claiming to be breeder); 

third, authorized person from above two 

category and fourthly any institution, university 

or agricultural institution.29 The Act makes 

provision and procedure for application for 

registration of plant variety. There is a form of 

application and every application made for 

NQRZOHGJH� RU� D� IDUPHU¶V� YDULHW\� RU� DQ\� RWKHU� YDULHW\�
which is in public domain.´ 
26 ³Farmers variety means a variety which has been 
traditionally cultivated and evolved by the farmer in their 
crop field or is a wild relative or land race of a variety 
about which the farmer possesses the common 
knowledge.´ 
27 ³EDV are those variety which is predominantly 
derived from such initial variety or from a variety that 
itself is predominantly derived from such initial variety 
while retaining the expression of the essential 
characteristics that result from the genotype or 
combination of genotype of such initial variety and it is 
clearly distinguishable from such initial variety. An EDV 
conforms to such initial variety that results from the 
genotype or combination of genotype of such initial 
variety.´ 
28 Id at 15. 
29 Id, at 12. 

https://www.wto.org/english/docs_e/legal_e/27-trips_04c_e.htm
https://www.wto.org/english/docs_e/legal_e/27-trips_04c_e.htm
https://legislative.gov.in/sites/default/files/A2001-53.pdf
https://legislative.gov.in/sites/default/files/A2001-53.pdf
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registration of new variety/EDV shall be with 

respect to a variety; clearly state denomination; 

affidavit that it does not contain terminator 

technology or GURT; contain passport data 

about parent line, geographical location, 

contribution of farmer, villager or institution; 

description about NDUS; declaration that 

genetic material/parental material is lawfully 

acquired. A certificate is issued after 

registration by the registrar.30 

The Act also lays down certain condition for 

non-registration of a new variety, when variety 

is incapable of identification, liable to mislead 

on characteristic or identity, not different, hurt 

the religious sentiment, use as a name or 

emblem and solely or partially a geographical 

name.31 On the other hand, the Act takes care 

about the protection of traditional knowledge 

where it demands from breeder that he shall 

disclose in his application the information 

regarding the use of plant genetic material 

conserved by any tribal/rural families in the 

breeding or developing of such variety or not. 

If breeder fails to disclose, application 

rejected.32  

The Act gives rights to breeder, farmers, 

researchers and local communities who has 

 
30 Id. 
31 Id at 11. 
32 Id at 21. 
33 Id at 16. 

anyways contributed to development, 

conservation or protection of wild species or 

relatives. The breeder or his successor or his 

agent or licencee gets exclusive right on 

registered variety to produce or reproduce, sale, 

distribute, stock, market and export-import the 

variety.33 The farmers rights include right for 

registration of new variety, registration of own 

variety, recognition and rewards from national 

gene fund (NGF) for conservation of genetic 

resource of land race and wild relatives, save, 

use, share, sow, re-sow, sell his farm produce 

and compensation.34 The only prohibition laid 

down by the Act that farmer is not entitled to 

sell branded seed. The researcher can use any 

registered variety for conducting experiment 

and research and can use variety as an initial 

source for the purpose of new variety creation.35 

The communities get right to obtain 

compensation when they are not given due 

share for their contribution and role in 

conservation of that species.36 

To consider the contribution made by any 

person or community in the development of 

new variety, benefit sharing arrangements have 

been made accordingly in the Act. The 

determination is done by PPVFR authority by 

34 Id at 21. 
35 Id at 18. 
36 Id at 21. 



VOL. VI                        NUJS JOURNAL OF REGULATORY STUDIES ISSUE I 

Jan-Mar, 2021                                           ISSN: 2455-4605(O) 60 

giving due hearing to both parties (breeder and 

benefit claimer). The authority after 

considering following two key aspects namely 

the extent and nature of genetic material of 

claimant used as well as commercial utility and 

demand of variety, disposes claims and decides 

the amount to be given to benefit claimant.37 

The amount is deposited in NGF. The fund 

consists of benefit sharing received, annual fee, 

compensation and contributions used for 

payment of benefit sharing, compensation, 

conservation & sustainable use of genetic 

resources.38 

To ensure smooth, ample and continuous 

supply of propagating material, authority can 

make order for compulsory license after 3 years 

in certain circumstances such as when variety is 

not available in market or not available at 

reasonable price or when reasonable 

requirement of public is not satisfied.39  

Rights given by law to authorized person is 

infringed by a person who either is not being 

breeder/agent/licensee doses prohibited acts or 

deceptively sells variety similar to registered 

variety that causes confusion in the mind of 

people in identifying registered variety.40 Three 

 
37 Id at 16. 
38 Id at 22. 
39 Id at 19. 
40 Id 27. 
41 Id 

kinds of relief available under this Act as 

Injunction, damage or a share of the profits.41  

The Act contains penal provisions that provides 

differential penalties such as, for applying false 

denomination, the imprisonment is not less than 

3 month to 2 year and fine is 50 thousand to 2 

lakh or both;42 for selling varieties to which 

false denomination is applied, imprisonment 

not less than 6 month to 2 year or fine of rupees 

50 thousand to 5 lakh or both;43 for falsely 

representing a variety as registered variety, 

imprisonment is not less than 6 month to 3 year 

or fines rupees 1 lakh to 5 lakh or both.44 The 

penalty for subsequent offence is imprisonment 

not less than 1 year to 3 year or fine rupees 5 

lakh to 20 lakh or both.45 

 

IV. GM Crops, Environmental Laws and 

Institutional Framework 

The introduction of GM crops has brought new 

opportunities and challenges in the form of 

impact on livelihoods and food security, human 

health, poverty and hunger, free trade and 

international markets, and the environment, 

particularly biodiversity. Indian laws and 

institutional set up are being evolved and made 

42 Id at 28. 
43 Id at 29. 
44 Id 
45 Id 
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to ensure that public and private interests are 

maintained. These are ensured in compliance 

with the global level legal framework such as 

the CBD and its Cartagena Protocol to which 

India is party. 

A. International Legal Framework for 

GM crops, Environment and Biosafety  

It contains two key legal instruments which has 

been adopted by India, one the CBD convention 

and other is its Cartagena Protocol.  

1. The Convention on Biological 

Diversity (CBD) 

Convention on Biological Diversity (CBD) was 

one of the key agreements adopted at the 1992 

Earth Summit in Rio de Janeiro. which focuses 

on three crucial aspects.46 Apart from the 

provisions regulating intellectual property, it 

also contains provisions for biodiversity and 

environmental conservation especially 

originating from genetically or living modified 

organisms GMO/LMOs.47 

The convention makes an important provision 

for the projects such as development of GM 

crops to have an impact assessment and adopt 

measures for minimizing adverse impacts on 

 
46 ³Conservation of biological diversity, the sustainable 
use of its components, and the fair and equitable sharing 
of the benefits from the use of genetic UHVRXUFHV�´ 
47 ³VXFK�DV�6WDWHV�KDYH�WKH�VRYHUHLJQ�ULJKW�WR�H[SORLW�WKHLU�
own resources pursuant to their own environmental 
policies, and the responsibility to ensure that activities 

environment, biodiversity and human health. It 

also emphasis the public participation in such 

measures that makes the project transparent.48 

Apart from these key articles, provisions for 

compensation for any damage arising from any 

project, incentive measures, research and 

training, public education and awareness, 

access to and transfer of technology, exchange 

of Information, technical and scientific 

cooperation pertaining to conservation of 

biodiversity are also included. The CBD 

convention contains Cartagena Protocol as 

supplementary legal frameworks to achieve the 

goal of convention. 

Cartagena protocol 

Under the CBD convention, the Cartagena 

Protocol on Biosafety was adopted in 2000. The 

Protocol became operative in July 2003. The 

protocol gets its force from Article 19 of CBD 

convention that talks about handling of 

biotechnology and distribution of its benefits.49 

The protocol is primarily concerned with trans-

boundary movement of LMOs and provides a 

framework for countries to assess risks 

associated with LMO prior to authorizing 

within their jurisdiction or control do not cause damage 
to the environment of other States or of areas beyond the 
OLPLWV�RI�QDWLRQDO�MXULVGLFWLRQ�´ 
48 Id. 
49 Cartagena Protocol. (18 May, 2021). About the 
Protocol. http://bch.cbd.int/protocol/background/. 

http://bch.cbd.int/protocol/background/
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LPSRUWDWLRQ�� ,W� VHHNV� WR� HQVXUH�� ³$Q� adequate 

level of protection in the field of the safe 

transfer, handling and use of living modified 

organisms resulting from modern 

biotechnology that may have adverse effects on 

the conservation and sustainable use of 

biological diversity, taking also into account 

risks to human health, and specifically focusing 

on trans-ERXQGDU\�PRYHPHQWV´�50 

B. GM Crops, Environmental laws and 

Institutional Setup in India 

India started taking step to ensure safety at all 

levels sensing the importance of environmental 

risks, the research, product development and 

commercial release involving GMOs, 

hazardous microorganisms and trans-boundary 

movement of the living modified organisms 

(LMOs).  

There are three key Acts executed by 

Parliament of India for regulating at 

development, release and commercial approval 

 
50 ³7ZR�NH\�FRQFHSWV��ELRVDIHW\�DQG�SUHFDXWLRQ��IRUP�WKH�
basis for the framework developed in the Protocol. 
Biosafety is based on the concept of precaution and 
implies minimizing the risk to human, animal and 
environment health. It includes a range of measures, 
policies and procedures to minimize potential risks. The 
precautionary approach has been specifically 
incorporated in the Protocol that allows governments on 
the basis of precaution to prohibit the import of a GMOs, 
even where there is insufficient scientific evidence about 
SRWHQWLDO�DGYHUVH�HIIHFWV�´ 
51 ³(QYLURQPHQW�3URWHFWLRQ�$FW������ �LPSOHPHQWHG�E\�
MOEF); the Seed Act 1966 & the Seeds (Control) Order 

of GM crops.51 India started regulating GMOs 

and products thereof by first enacting the 

Environmental Protection Act (EPA) 1986. 

Though, the Act does not describe specifically 

GMOs and GM crops, but it lays down 

provisions to regulate hazardous substances.52  

V. Evolution of Regulatory Framework for 

GM Crops in India 

¾ The National Biotechnology Board was set up 

and a set of biotechnology safety guidelines 

were issued in 1983 to undertake biotech 

research in laboratory.  

¾ The National Biotechnology Board was 

converted into Department of Biotechnology 

(DBT) in 1986 under the Ministry of Science 

and Technology (MOST) and got role of 

monitoring, development of safety guidelines 

and promotion of biotechnologies in country. 

Later on, biotechnology (GMOs/LMOs) related 

work was reallocated to Ministry of 

Environment and Forest (MoEF). 

(implemented by Ministry of Agriculture (MOA) and the 
Food Safety and Standard Act 2006 (implemented by the 
0LQLVWU\�RI�+HDOWK�DQG�)DPLO\�:HOIDUH��´ 
52 ³+D]DUGRXV� VXEVWDQFHV� KDYH� EHHQ� GHILQHG� DV� ³DQ\�
substance or preparation which, by reason of its chemical 
or physicochemical properties or handling, is liable to 
cause harm to human beings other living creatures, 
plants, microorganism, property or the enviroQPHQW�´�
The Environmental Protection Act, 1986. Chapter II 
General Powers of The Central Government - 3(2), (vii), 
3. (Act No. 29 of 1986, 23rd May, 1986.) 
https://legislative.gov.in/sites/default/files/A1986-
29.pdf  

https://legislative.gov.in/sites/default/files/A1986-29.pdf
https://legislative.gov.in/sites/default/files/A1986-29.pdf
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¾ The Environmental Protection Act (EPA) 1986, 

was enacted by the Parliament of India. 

¾ MoEF drafted and notified the rules for the 

manufacture, use, import, export and storage of 

hazardous microorganisms, genetically 

engineered organisms or cells in 1989 or the 

(3$�5XOHV������XQGHU�µKD]DUGRXV�VXEVWDQFHV¶�

section 3(2)(iv) of the EPA 1986. These rules to 

regulate GMOs and GM crops come into force 

on 13 September 1993. 

¾ The Seed Act 1966 & the Seeds (Control) Order 

by Ministry of Agriculture (MoA) and the Food 

Safety and Standard Act 2006 by the Ministry 

of Health and Family Welfare (MOH&FW) 

were also brought to regulate GM crops.53 

Under such rules GM crops, GMOs and the 

products of genetic engineering were de facto 

FDWHJRUL]HG�DV�µinherently harmful¶�LQ�WKH�VDPH�

manner as hazardous substances that cause 

harm to human beings or other living creatures, 

property or the environment. The Rules also 

makes provisions for appointment of competent 

authorities and composition of such authorities 

for handling of various aspects of GMOs. To 

ensure inter-ministerial coordination EPA rules 

1989 was used that involves the DBT for its 

experience and expertise by assigning the 

 
53 Bhagirath, C., Godelieve, G., Jeroen, B., Piet, M. & 
Sylvia, B. (2014). Regulatory options for genetically  

biosafety, risk assessment and risk management 

related aspects of GM crops to DBT. 

The applications of biotechnology in 

agriculture as GM crops or their products is 

being dealt with by above said three different 

Ministries/Departments in India and have six 

competent authorities as outline in figure 

herein: 

modified crops in India, Plant Biotechnology Journal, 
12, 135±146.  
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Fig.: Institutional framework for GM crops 

regulation in India   

VI. Judicial Approach 

As the matter of GM crop is bit technical in 

nature so court has not pronounced any direct 

decisions. After grant of first GM crop in India 

in 2002, activist filed public interest litigation 

(PIL) in Supreme Court (SC) of India against 

GM crops in 2005. Later on, a panel was 

appointed by SC to suggest moratorium on GM 

field trials.54 The panel in an interim report 

recommended an indefinite moratorium for the 

next 10 years on field trials of GM crops and 

complete ban on the commercial release of GM 

 
54 Aruna Rodriugues v. Union of India, 
l944/2005/SC/PIL 
55 Kumar, S., Bhatnagar R. K., Kranthi, K. R., & Datta S. 
K. (31 January 2014). The legal battle over field trials of 

crops to the Supreme Court in October 2012.55 

The panel submitted a final report in July 2013 

with one dissenting vote that supported release 

of GM crops. 

CASE LAWS 

Diamond v. Chakrabarty (1980) 

It is a landmark judgment on life forms 

delivered by the US Supreme Court. It held 

microorganisms as patentable subject matter. In 

this case, the scientist Anand Mohan 

Chakrabarty, who was working for General 

Electric (GE) invented a genetically modified 

bacterium (microorganism) containing 

GM 
crop.http://www.natureasia.com/en/nindia/article/10.103
8/nindia.2014.14, doi:10.1038/nindia.2014.14. 

http://www.natureasia.com/en/nindia/article/10.1038/nindia.2014.14
http://www.natureasia.com/en/nindia/article/10.1038/nindia.2014.14
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modified plasmids. The microorganism was 

capable of degrading crude oils which had 

potential application in clean-up of oil spill.  

The patent was filed in 1972 but got rejected by 

SDWHQW�H[DPLQHU��7KH�UHDVRQ�JLYHQ�WKDW�µOLYLQJ�

WKLQJV¶� ZHUH� QRW� SDWHQWDEOH� DV� VXEMHFW� PDWWHU�

under Section 101 of Title 35 U.S.C. The Board 

of Patent Appeals and Interference also agreed 

with reasoning of Patent examiner. The 

petitioner moved to US Court of Customs and 

Appeals which overturned the case decision 

that led to appeal in Supreme Court. The 

Supreme Court in a 5-4 ruling, held in favor of 

&KDNUDEDUW\� DV� ³D� OLYH� KXPDQ-made 

microorganism is patentable subject matter and 

LW�FRQVWLWXWHV�D�³manufacture´�RU�³composition 

of matter´� ZLWKLQ� those statutes. It was also 

clarified that newly discovered products of 

nature are not patentable.56 

The judgment led to settling the dispute what is 

patentable and what is considered. The 

judgment opened the door for more 

biotechnology-based research by using genetic 

resources to create GMOs of plant, animal or 

microorganisms. 

 

 

 
56 Diamond v. Chakrabarty, 447 U.S. 303 (1980) 
https://supreme.justia.com/cases/federal/us/447/303/  

Nuziveedu Seeds Ltd. v. Monsanto 

Technology Llc (2018) 

In this case Monsanto developed transgenic Bt 

II cotton seed by inserting the Cry2Ab gene into 

the cotton genome and secured process patent 

rights. Later on, Monsanto licensed seeds 

(doner seeds) of the cotton to seed companies, 

including Nuziveedu. The companies then 

LQWURJUHVV�WKH�WUDLWV�IURP�WKH�µGRQRU�VHHGV¶�LQWR�

local plants to develop hybrid cotton plants 

having Cry2Ab and paid royalty to the 

Monsanto.  Later on, Monsanto terminated the 

agreement with Nuziveedu due to issues 

concerning the payment of royalties but 

company continued to use the seeds. Monsanto 

filed a suit claiming that its patent rights were 

being infringed but Nuziveedu resisted by 

saying that Monsanto claim was invalid on two 

grounds one, the Patents Act bars patent on a 

living organism (transgenic donor seeds) and 

second, Monsanto has been granted process 

patent. Thus, the issue before the Court was 

whether the process patent granted on 

0RQVDQWR¶V� FODLP�ZKLFK� LV� UHVXOWLQJ� LQ�GRQRU�

transgenic Bt II seeds, was covered by the 

exclusion under section 3(j) of the Patents Act. 

The court affirmed positively and held that 

transgenic plants are excluded from protection 

under the Patents Act and can be registered 

https://supreme.justia.com/cases/federal/us/447/303/
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under the PPVFR Act. The case is presently 

under appeal in the Supreme Court of India.57 

VII. Conclusion 

The introduction of GM crops has brought new 

opportunities and challenges in the form of 

impact on livelihoods and food security, human 

health, poverty and hunger, free trade and 

international markets, and the environment, 

particularly biodiversity. Indian laws and 

institutional set up are being evolved and made 

to ensure that public and private interests are 

maintained. The current legal cum institutional 

framework is quite encouraging. However there 

lies a scope for improvement and expansion 

with respect to enhancing the existing 

framework for stremling the GMO patenting 

and commercialization. 

Table 1. List of GMOs grown around the world 

(Source: ISAAA. 2019. Global Status of Commercialized Biotech/GM Crops in 2019. ISAAA 

Brief No. 55. ISAAA: Ithaca, NY) 

S. NO.   NAME OF COUNTRY           TRANSGENIC CROPS 

 1  India      Cotton 

     2 Canada     Canola, Maize, Sugar beet, Soyabean, 

Alfalfa, Potato 

     3 USA       Canola, Maize, Sugar beet, Soyabean,  

Alfalfa, Potato, Cotton, Papaya, Squash, 

Apple 

      4 Portugal     Maize 

 5 Spain      Maize 

 6 China      Cotton Papapa 

 7 Vietnam     Maize 

 8 Bangladesh     Egg plant 

 9 Myanmar     Cotton 

 10 Pakistan     Cotton 

 11 Indonesia     Sugarcane 

 12 Philippines     Maize 

 
57 Nuziveedu Seeds Ltd. v. Monsanto Technology Llc , 
2018 MANU/DE/1388/2018=MIPR2018(2)179,  

2018(74) PTC12(Del) 
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 12 Australia     Cotton 

 Latin America  

 14 Mexico     Cotton 

 15 Costa Rica     Cotton, Pineapple 

 16 Honduras     Maize  

 17 Columbia     Cotton, Maize 

 18 Brazil      Cotton, Maize, Soyabean, Sugarcane 

 19 Bolivia     Soyabean 

 20 Chile      Maize, Canola 

 21 Argentina     Soyabean, Maize, Cotton, Alfalfa 

 22 Uruguay     Maize, Soyabean 

 23 Paraguay     Maize, Cotton, Soyabean 

 Africa 

 24 Nigeria     Cotton 

 25 South Aftrica     Cotton Maize, Soyabean 

 26 Eswatini     Cotton 

 27 Malavi     Cotton 

 28 Ethopia     Cotton 

 29 Sudaan     Cotton 

 

Table 2: Different categories of transgenic crops developed by genetic engineering: 

S.NO. NATURE OF 

GM CROPS 

AIM GENES/PROTEINS  CROPS 

1.  Herbicide 

tolerant  

Developed to kill weeds 

that grows along with 

agronomically useful 

crops by use of selective 

& non selective 

herbicides. 

 

glyphosate 

oxidoreductase (GOX), 

glyphosate 

acetyltransferase (GAT) 

Maize, 

Argentine 

canola, 

soybean, 

potato, 

carnation, rice, 
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sugar beet, 

wheat. 

2.  Insect 

resistant  

To control the harmful 

insects attacking 

economically important 

crops 

cry gene, and vip gene Maize, cotton, 

potato, 

soybean, rice, 

sugarcane, 

poplar, brinjal, 

tomato/ 

canola, 

Chickpea, 

alfalfa, 

Tomato 

3.  Abiotic stress 

tolerant  

To provide tolerance 

against abiotic stress 

like heat, salt, 

temperature, 

betA , cspA cspB, and 

Csp3 genes (cold shock 

protein gene) 

transcription factors 

(TFs) 

maize, 

sugarcane and 

soybean. 

4.  Disease 

resistant  

To provide protections 

from pathogens like 

virus, bacteria and fungi 

Coat protein (cp) genes, 

By gene silencing 

mechanism 

potato papaya, 

squash bean, 

plum, sweet 

pepper and 

tomato 

 

5.  Nutritional 

improvisation 

Provide Vitamins as 

supplement along with 

food such as Vit-A 

psy gene, crtI gene Rice 

 

 

6.  Modified 

oil/fatty acid 

To provide transfat free 

oil, increased shelf life 

and increase the content 

of PUFA 

genes to produce high 

levels of omega-3 

long-chain 

polyunsaturated fatty 

acids (PUFAs) 

Argentine 

canola, 

safflower, and 

soybean 
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7.  Essential 

Amino Acids 

To supplement the 

essential amino acid 

seed storage protein 

from Amaranthus 

hypochondriacus in 

cereals 

cordapA gene 

maize 

(Source: Kumar, K., Gambhir, G., Dass, A., Tripathi, A. K., Singh, A., Jha, A. K., Yadava, P., 

Choudhary, M., & Rakshit, S. (2020). Genetically modified crops: current status and future 

prospects. Planta, 251(4), 91. https://doi.org/10.1007/s00425-020-03372-8
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Abstract 

The functionalist school sociologists contends that crime is inevitable to the society and it 

cannot be avoided. There is a proportional relation between crime and society as crime 

advances with the society development. From the numerous recent changes ongoing in our 

legal system, it can be easily inferred that an act which was not considered as crime, might 

be a crime today and an act which was considered as crime, might not be a crime today. With 

time and technology, there is not only increase in conventional crimes but also varied and 

different categories of crimes. These advancements in criminal activities must be effectively 

dealt by our legal system. On the other hand, in 21st century, we are also witnessing the fast-

paced technological advancement, overhauled by involvement of Artificial Intelligence and 

Machine learning. IWV� XVDJH� LV� DOVR� JURZLQJ� DW� H[SRQHQWLDO� UDWH� LQ� HYHU\RQH¶V� URXWLQH�

whether it may be an individual or an organisation. AI and Machine Learning are so-called 

advanced that they can predict the upcoming circumstances based on the algorithms and 

data available. This feature is sometime reasoned to enlarge effectively enough so as to 

predict the crime and prevent the occurrence. Keeping in view the continuous rise in crimes, 

can it be a prefect tool to avert the crime from happening? The authors in this paper have 

identified the practicalities of system using machine learning technology by furnishing 

perspectives and challenges. The paper essentially centres around the differences between 

the traditional approach and emerging practices through involvement of AI and machine 

learning in dealing with crime and its impact over the individuals as well as society.  

Keywords: Artificial Intelligence, Machine Learning, Fundamental Rights, right to be 

Forgotten, Criminal Laws. 
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³It is not a difficult computer science 

problem but a difficult social science 

problem.´ 

- Jen Ludwig 

I. PROLOGUE 

We as human are witnessing several changes 

around us. We are developing, discovering 

new knowledge now and then which one way 

or another helps us and society. We had seen 

the dawn of technology as well as dusk of old 

practices. New technologies dwindle the old 

practices including traditions and values 

which were once most-cherished among 

people.  

With the growth of the mankind, the 

technology also gradually progressed and its 

usage escalated. Discovery of wheel, 

formation of tools to hunt etc. used by early 

humans are key examples of first use of 

technology. From that day, the technology 

and its usage has emerged in innovative 

forms on unvarying basis covering almost 

each aspect of our life. More importantly, by 

regular update and upgradation, technology 

has enhanced itself with the time.  

Another example of such time-changing 

concept is nature of crime. Many 

functionalist school sociologists argue that 

crime is inevitable to the society and it 

 
1 Durkheim, E. (1982). The Rules of Sociological 
Method. The Macmillan Press, New York.  

cannot be avoided.1 It will create itself within 

the society according to the societal 

structure. As time has changed so does the 

notions of crime too. Nevertheless, time to 

time, we need to cover the gap formed by the 

lack of crime identification, otherwise it will 

lead to an undesired consequence which 

might impact the whole society. Likewise, 

with the unprecedented rise in numbers of 

crime, there is high need to control the 

upsurge.   

In the 21st Century, the technology is led by 

the involvement of Artificial Intelligence and 

Machine Learning in our daily life. Almost 

every new device, gadgets, digital assistants, 

search engines, store and services etc. are 

using it in best manner possible to simplify 

the experience of a person. This intensive 

growth can be detected by the fact that AI 

bumps into every human activity. Based on 

the human interaction with device, AI self-

analyse the patterns and features with the 

help of algorithm it is programmed. It had the 

capacity to develop extra expertise on the 

substance of data processing and interaction. 

Another concept of Machine learning, based 

on artificial intelligence stance, focuses upon 

the computer algorithms and data. Machine 

learning has the capability to imitate 

intelligent human behaviour centred upon the 

available data and computer algorithms.2 

2 Brown, S. (2021). Machine learning, explained. 
Ideas to Matter ± Artificial Intelligence. MIT 
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Though both AI and Machine learning are 

used synonymously, there is a thin line 

difference between both of the concepts. AI 

can easily reflect the traits of a human being 

by doing an act as it is programmed to do so, 

while Machine learning is so advanced AI-

based technology that it identifies anomalies 

and can predict the outcome or possible 

future events even before occurrence and can 

act as per the event requires. Machine 

learning permits the system to automatically 

learn from previous data and information 

even though it is not programmed 

specifically. AI makes the device human-

like, while machine learning enhances the 

functioning of machines on the basis of large 

data. These characteristics are sometime 

reasoned to enlarge effectively enough so as 

to predict the crime and prevent the 

occurrence on the basis of data gathered from 

general public. 

Through this paper, the authors attempt to 

presents the different perspectives and 

challenges of predictive justice by AI and 

Machine Learning and its impact over the 

society. Current   research study shall be 

discussed in five parts. The first part shall be 

the introduction, where the researcher shall 

be presenting the general outlines of the 

 
Management Sloan School. 
https://mitsloan.mit.edu/ideas-made-to-
matter/machine-learning-explained. 
3 Rummens, A., & Hardyns, W. (2017). The use of 
predictive analysis in spatiotemporal crime 

subject. Second part shall be devoted to 

ongoing practices at the international level, 

where the authors shall be making the 

discussing the use of AI and machine 

learning in forecasting crime. Third part shall 

be a focusing upon the difference between 

traditional practices under criminal law and 

emerging practices through the use of AI. 

Fourth part shall be detailed analysis of 

predictive justice. Fifth part will be dealing 

with the challenges in implementing the 

crime forecast system. Sixth part will be the 

final part where the authors shall be 

summarising the discussion. 

II. CRIME FORECASTING PRACTICES: 

INTERNATIONAL FRAMEWORK 

At the international level, the use of artificial 

intelligence and machine learning in 

forecasting the occurrence of crime was 

firstly performed by the developed countries. 

Initially, it was installed by United States 

through National Institute of Justice and then 

with time in United Kingdom, Germany, 

Switzerland and the Netherlands. In 1998, 

United States NIC granted 5 grants for 

forecasting the crime which are now 

improvised considering the rate of crimes.3 

forecasting: building and testing a model in an urban 
context. Applied Geography, 86, 255±261. 
https://doi.org/10.1016/j.apgeog.2017.06.011. 
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Similarly, few of the other models are also 

operational in several parts of the world.  

SDSC (Strategic District Support Centre) by 

Chicago Police is a Geo based mapping 

system provides situational awareness crime 

forecasting software identifies areas that are 

most at risk for violence and gunshot 

detection sensors enable officers to respond 

more.   Source: Urban Labs, 

University of Chicago4 

The data analyzation depends on the 

previous occurrence of similar offence. An 

offence was committed earlier is entered into 

data system and then accordingly, machine 

learning predicts the next occurrence. A 

similar person-place prediction approach is 

taken in Los-Angeles. Moreover, all of the 

residents in that area were under continuous 

surveillance and points are given on the basis 

of chronic offender bulletin, a measurement 

scale system which gives points for every 

act. Thus, every person is scaled in terms of 

numbers and higher the number, the higher 

are the chances that he committed the 

offence.  

 
4 Ludwig, J. (2022, Feb 02) Crime in Chicago: Beyond 
the Headlines, UrbanLabs Crime Lab, University of 
Chicago. 
https://urbanlabs.uchicago.edu/attachments/c83b0a51
80de9f7fec83d5ffdaa75fa6a9233a38/store/a307c 
e9c99429b8e276b2fa982ce2df90a44f1207258a7c1ca
95914f1342/city+club+Jan+2018_FINAL.PDF.  

PredPOL (now known as Geolitica) is a 

location based Proactive Policing machine 

learning which analyse the place where 

crime occurred and then predicting the next 

possible place of occurrence in future.5 At 

present, it is being used by the police in Kent 

State, United Kingdom, China, Denmark and 

several states of the United States.6 It aids the 

police by giving the next location of crime, 

so that the police will present there to prevent 

the occurrence. This program was previously 

used by United State Police, tried in 

5 Predictive Policing: Guidance on Where and When 
to Patrol. PredPOL. https://www.predpol.com/how-
predictive-policing-works/. 
6 Friend, Z. (2013). Predictive Policing: Using 
Technology to Reduce Crime. FBI Law Enforcement 
Bulletin. Federal Bureau of Investigation. 
https://leb.fbi.gov/articles/featured-
articles/predictive-policing-usingtech nology-to-
reduce-crime. 
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California which decreased the rate of crime 

occurrences upto 12 percent in general and 

27 percent in burglary cases. With support 

from the National Science Foundation, a 

team at UCLA developed PredPOL, a set of 

algorithms for predicting where crimes will 

occur.     

 Source: PredPOL7 

According to Dominic Choi8, the program 

creates a 12-hour map which predicts the 

next crime place and then accordingly 

policemen are placed nearby that space. 

During police patrolling, it was observed that 

this machine learning technology was about 

25-30 percent accurate. According to Prof. 

Dr. Jeffery Brantingham9, the PredPOL 

considers three aspects of Mathematical 

 
7 What PredPol is and What PredPol is NOT. 
PredPOL. https://www.predpol.com/ whatispredpol/. 
8 Assistant Chief, LAPD Command Staff. He is also 
the first Asian American Assistant Chief. 
9 Chief of R&D, PredPOL and Professor at UCLA 
(University of California, Los Angeles). 
10 Saunders, F. (2016). First Person: Andrea L. 
Bertozzi and P. Jeffrey Brantingham. American 
Scientist, 104(5), 264. 
https://doi.org/10.1511/2016.122.264.  

Model to arrive at conclusion and these are 

(i). Environment (ii). Repeat Victimization 

and (iii). Near Repeat Victimization. He 

added further that every aspect of human 

behaviour, related to criminal justice can be 

consider as factor. 10    

Analytikus program is currently used by the 

Mexican government in Nezahualcóyotl city. 

This city, divided in 10,950 blocks, is one of 

the most densely populated cities in Mexico. 

Today, it is recognized as safe place because 

of the improved security conditions. They 

had installed Proximity Police Analytikus 

software by which they analyse the citizens¶ 

data and gathered information about all 

persons.11 According to Lic. Jorge Amador12, 

due to this technology, they had also 

witnessed the decrease of corruption among 

the policemen. The result generated is more 

favourable to society. The machine learning 

used by them processes the information of 

more than 300 patrols, neighbRXUKRRGV¶ 

society networks.  

11 Cortes, A.L., & Silva, C.F. (2020). Artificial 
Intelligence Models for Crime Prediction in Urban 
Spaces, Machine Learning and Applications: An 
International Journal 8, 1-13. 
https://aircconline.com/mlaij/V8N1/8121 
mlaij01.pdf. 
12 Managing Director of Citizen Security 
Nezahualcóyotl, Mexico. 

https://aircconline.com/mlaij/V8N1/8121%20mlaij01.pdf
https://aircconline.com/mlaij/V8N1/8121%20mlaij01.pdf
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Risk Terrain Modelling, projected by Joel M. 

Caplan13 and Leslie W. Kennedy14 took a 

different methodology by forecasting crime 

through risk assessment approach. They had 

included several map layers and other 

essentials of risk factors in a geographical 

information system and showed its effect in 

trategic decision-making and tactical action 

of human beings. These geographical 

conditions factors mould the human nature 

and can easily predicts the crime.15 They 

firstly enlisted all of the factors and 

contended that such factors vary from person 

to person and more importantly place to 

place. In such routine, these factors on the 

basis of mindset forms can predict the crime 

or different types of crime. There will be 

different configuration for every scenario 

and therefore intervention need to be tailored 

accordingly. 

III. CORE PRINCIPLES OF CRIMINAL LAWS 

VS RIGID AI AND MACHINE LEARNING 

Every new technology somehow vicissitudes 

the human experience as well as behaviour. 

Same is the case with AI and Machine 

Learning, it is FKDQJLQJ� WKH� KXPDQ¶V�

experience when it is used in mobile 

 
13 Professor at Rutgers University School of Criminal 
Justice and Deputy Director of the Rutgers Centre on 
Public Security. 
14 Professor at Rutgers University. 
15 Caplan, J.M. & Kennedy, L.W. (2010). Risk Terrain 
Modeling Manual: Theoretical Framework and 
Technical Steps of Spatial Risk Assessment for Crime 

applications, streaming platforms, online 

website etc. They are programmed to learn 

and reflect what user wants. But this stance 

is rather different when it is applied to 

forecast crimes. It has the tendency to 

supersede the core principles of criminal 

laws.  

Penal laws follow strict legal interpretation 

and majorly revolve around the principle of 

actus reus (physical acts) and mens rea 

(mental element). Though there are few 

exceptions, it differs also on the facts and 

circumstances of the case. However, these 

both elements can only be inferred when 

there is commission of crime, as both 

elements had the capacity to change the 

human mind even right before the execution 

or committing the crime. Now when we 

Analysis. Createspace Independent Publications, 
California. See also Barnum, J.D. & Caplan, J.M. 
(2017). The Crime Kaleidoscope: A Cross 
Jurisdictional Analysis of Place Features and Crime in 
Three Urban Environments. Applied Geography, 79, 
203-211. https://doi.org/ 
10.1016/j.apgeog.2016.12.011. 
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employ the machine learning procedure, it 

will coerce the law enforcement to arrest and 

punish the person for the offence which he 

had not committed yet. Moreover, there will 

be no difference between dealing an innocent 

person and a culprit. 

This brings us to another core principle of 

FULPLQDO� ODZ� L�H�� ³,QQRFHQW� XQWLO� SURYHQ�

JXLOW\´��7R�SXQLVK�D�SHUVRQ��WKH�MXGJH�KDG�WR�

firstly frame a formal charge and then only 

punish him. In a situation created through 

Machine Learning, there will a lot of 

difficulty to prove the crime beyond 

reasonable doubt. This will not be up to the 

level to satisfy the judge or jury in order to 

punish him. Thus, there are higher chances 

that even if such person is apprehended, he 

will walk free without any charge and the use 

of machine learning will be left of no use. 

For the prosecution, the Burden of Proof will 

become a herculean task. As there will be no 

evidence, it will be a hard decision to arrive 

at a fix conclusion. Moreover, even if the 

accused is caught with resources and before 

commission of crime (as machine learning 

forecasts the offence taking place in future), 

he is still not an offender and there are 

chances too that he might have changed or 

will change the mindset later on. There are 

many criminal cases which focuses upon the 

idea that a person is not liable even on the 

stage of preparation. Though there might be 

few offences where even the stage of 

preparation is made punishable, yet, the same 

rule cannot be generalized for other offences.  

There will be higher chances of multiplicity 

of charges framed against the person caught. 

In light of the penal laws and criminal 

procedural law, in order to punish the person, 

the charges had to be framed. In a situation 

where person is caught following the 

machine learning process, there is no 

certainty of the offence which he had 

committed. In light of it, the prosecution will 

try to frame almost all possible laws against 

him and in order to prove it, the prosecution 

had to devote more time in a particular case. 

Additionally, this will burden the whole 

criminal justice system including law 

enforcement, prosecution, judges, courts and 

prison facilities.  

IV. IS PREDICTIVE JUSTICE REQUIRED? 

This technological revolution is changing the 

philosophy of decision-making power. AI 

and Machine Learning provides and 

recommend what you want and what you 

could like? This can be ascertained by 

viewing the recommended section in any 

platform operating on this technology. At 

present, it is only confined to online 

commercial sector, but what if we use the 

same power of prediction in deciding the fate 

of an offender or the person who is going to 

commit a crime? There are few significant 

aspects which shall be taken into 
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consideration before arriving at conclusion in 

order to contemplate as if do we require the 

predictive justice technology?  

1. Law as a System 

Law as a system deals with almost 

each and every aspect of an 

individual and society. It focuses 

upon crimes, constitution, contracts, 

business and even every act of human 

being. It is sought to be the best 

means to achieve the ultimate goal of 

welfare society. Law can be 

perceived as the reflection of societal 

needs. Our society plays a crucial role 

in shaping the laws as if what shall be 

permissible and what shall be not 

permissible. ,W� GRHVQ¶W� UHPDLQ�

constant, rather it keeps on changing 

and altered as per the requirements 

and needs of the society. Because of 

this, it can be inferred that law is not 

perfect rather it has to be brewed in 

such manner to accomplish the 

trending needs of the society. If there 

is rise in crime statistics, the law had 

to be drafted in a manner to cover all 

emerging dimensions. At the same 

time, the law shall also uphold the 

basic fundamental principles 

protecting the individual and the 

society. 

 

2. Need for Technology 

The technological advancement used 

by the offenders in the crime 

commission necessitates a strong 

counter measure in order to deter the 

offender. The law shall always be a 

step ahead in technology to offset the 

rising crimes and to punish the 

offenders accordingly. However, 

machine learning takes a different 

approach by forecasting the offence 

even before commission which 

creates an ambiguous situation. This 

can be easily understood by example 

of cybercrimes i.e. The law 

enforcement requires advanced 

technology to apprehend the person 

committing offence in cyberworld, 

not before the commission of crime.   

 

3. AI, Machine Learning and its 

implementation 

From international framework of this 

technology, it can be inferred that AI 

and Machine Learning has been 

already implemented in few cities 

and states across the world and 

mostly in developed western 

countries. The implementation and 

its effect are yet to be observed in the 

developing and third world countries 

where more numbers of crime take 
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place. Prof. Andrew G. Ferguson16 

contended that this type of policing 

V\VWHP�� GRHVQ¶W� YLRODWH� WKH� )RXUWK�

Amendment of the US Constitution, 

rather it perfectly fits within the old 

traditional laws and emerging laws.17 

He further added that such 

technology will have a significant 

effect based on reasonable suspicion 

data analysis.  

In a survey conducted by Dr. Hany Farid18, 

he concluded that hiding behind big data and 

data analytics, AI and machine learning, we 

give the appearance that the predictive 

algorithms are making more sophisticated 

algorithms than they actually can. It appears 

as if they can predict the future while in 

reality, they are actually doing something 

very simple. Dr. Farid took assessment of 

UDQGRP�����SHRSOH¶V�GHFLVLRQ�VNLOOV�MXGJLQJ�

the criminal cases by providing few 

sentences of the fact and no other factors to 

consider including race and ethnicity. As a 

result, the SHRSOH¶V�SROO�DQG�GDWD�SURGXFHG�E\�

machine learning was much similar in nature 

having a diminutive difference.19 Thus, he 

questioned that if we as human are capable to 

 
16 Professor of Law at American University 
Washington College of Law. 
17 Ferguson, G. (2012). Predictive Policing and 
Reasonable Suspicion. Emory Law Journal, 62, 259.  
18 Dean and Head of School for the UC Berkeley 
School of Information. 
19 Dressel, J. & Farid, H. (2018). The accuracy, 
fairness, and limits of predicting recidivism. Science 
Advances, 4(1), 5580. 

produce same result, why do we need 

machine learning? The technology has to be 

someway better than what we are now, thus 

AI comes into picture which segregates the 

data and create a difference between both 

sects. He also added that, it would be 

dangerous and reckless to unleash predictive 

algorithm without thoroughly understanding. 

The science of developing AI and Machine 

learning follows the principle of 

introspection. We, as human beings 

introspect ourself and then try and program 

the computer to do exactly the same thing 

through data-driven approach. The difficult 

task is not to collect the data, it is to test the 

algorithm and place the prejudice upon the 

people. The machine learning technology 

which we are using now is in self-contained 

online environment, while its application in 

public policy will much more often 

complicated. More importantly, we had to 

assess that are these algorithms better than 

us? We presumably make data for more 

accurate result and to remove any possible 

biasness that may exist.20 

V. CHALLENGES 

https://www.science.org/doi/10.1126/sciadv.aao5580
. 
20 Ludwig, J., & Mullainathan, S. (2021). Fragile 
Algorithms and Fallible Decision-Makers: Lessons 
from the Justice System, National Bureau of 
Economic Research Working Paper No. 29267.  
https://www.nber.org/system/ 
files/working_papers/w29267/w29267.pdf 
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As the other side of Perspectives, there are 

also few challenges present before Machine 

Learning and AI to forecast the crime. Few 

of the challenges are enlisted as: 

1. To deal with the concept of speedy 

justice: The purpose of implementing 

Machine Learning program as a part 

of policing is to enhance the policing 

ability, predict and prevent the crime 

before the incident takes places. The 

designed programs are no doubt time-

efficient in nature but does it consider 

all of the circumstances lying around 

the person accused? The concept of 

speedy justice is not focused on time 

efficiency rather to deliver justice in 

timely manner. Moreover, convicting 

persons even before crime will 

infringe his basic human rights. 

 

2. To deal with variety of crimes: The 

use of machine learning program 

might be useful in few similar cases, 

but it will fail to deal with variety of 

crimes. It has been already witnessed 

that with change of time, the crime 

also varies and even laws become to 

cover that loophole. In such scenario, 

it would be difficult for human 

developers to predict the usage of 

such program in assortment of cases.  

 

3. To deal as per the complex 

procedural laws and surrounding 

facts: The AI and Machine learning 

takes into consideration the data 

which human being provides and on 

the basis of it they evaluate the 

possible circumstances. Sometime, 

the nature of procedural laws is still 

complex enough for the adjudicators 

that they fail to seek clarity over it 

and seeks advice of above hierarchal 

courts. In such scenario, how can we 

rely on a machine which is simply 

based on algorithms premeditated by 

a human. The courts while deciding 

the judgments always emphasis that 

facts and circumstances of a case is 

not always necessarily similar to 

precedents followed, every case is 

unique in its own way. While the 

machine learning program will 

always analyse with the help of data 

available to it and there will be higher 

chances that it will not consider the 

new circumstances took place. 

4. To deal with ethical and policy 

issues: Though the data processing 

level of analysis used in several 

sectors proved out to be beneficial, it 

faces ethical issues. Moreover, most 

of the ethical issues not only related 

to ethical usage but to rules and 

legislation accompanying. The lack 

of transparency, illegal use of such 
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programs, non-transparency, security 

difficulties etc. are few examples. 

 

5. Issues related to Data mining and 

right to privacy: The data mining 

technology is used by many online 

platforms, specially on consumer 

platforms, where it assesses the 

human previous behaviour and 

predict the possible outcome he 

possibly wants. Such practices raise 

the concern related to privacy rights 

of the consumers and users. In 

addition to it, this collected data is 

sold to third parties without the 

consent of the users. Depending on 

this crucial data and information, 

market also drifts accordingly. Here, 

the major concern is not about the 

market variation, but the violation of 

fundamental basic rights. The 

machine learning technology 

requires data to be fed, which follows 

much similar outlines as violation of 

basic rights. 

 

6. Right to be forgotten: It is one of the 

recent emerged dimensions from 

right to privacy. This issue can be 

easily understood by an Indian Case, 

Jorawar Singh Mundy v. Union of 

 
21 Writ Petition (Civil) 3918/2021, Delhi High Court, 
India. 

India21, where the petitioner knocked 

WKH�FRXUW¶V�GRRU�WR�VHHN�DQ�RUGHU�IRU�

removal of judgment mentioning his 

name from online websites 

displaying that judgment. In another 

case of Jaideep Mirchandani & Anr. 

v. Union of India & Ors.22 , the 

Respondent has enlightened that the 

right associated with privacy also 

comprises of right to be forgotten. 

For the successful implementation of 

Machine learning, right to be 

forgotten will be the biggest road-

block which has established its root 

deep down in fundamental rights. If 

there will be no data to input, the 

calculation task of machine learning 

program would be based on vaguer 

foundations.  

 

7. Prone to Damage and vulnerable to 

attack: So far, all of the machine 

learning program installed depends 

upon the ascertained factors for 

evaluation. These factors are very 

much subjective is nature, which 

might be hard to assess. The inclusion 

of one factor and exclusion of another 

factor can substantially alter the 

result. In such scenario, it will be too 

dangerous to punish a person on the 

22 Writ Petition (Civil) 12620/2021, Delhi High Court, 
India. 
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basis of faulty data. Furthermore, 

these programs are vulnerable to 

attacks by the way of hacking. If 

hacked, the hacker can modify or 

alter the basics of the assessment 

which will have a great impact on 

human lives. In such circumstances, 

promoting the machine learning 

without proper check would be 

similar to humiliating the human 

lives.  

  

8. Issues about accuracy: The outcome 

of the machine learning programs 

installed so far, is in percentages and 

highly based upon probability 

method. Even the programs are not 

sure as if the crime will occur or not. 

If this remains the case, the machine 

learning program in a crime affected 

area, will always predict it more than 

50%. This sets a prejudice that such 

area cannot be developed and will 

always remain a crime-hub. Even the 

PredPOL program predicts near 

about 30% probability that crime will 

occur next at a place.23 In light of it, 

the question of accuracy gives more 

hostility to men supporting this 

concept.   

 

 
23 Supra Note 7. 

9. Increase in discrimination: Instead of 

looking toward better future, it 

mirrors social existing social 

inequalities. The installed programs 

predicted outcome based on race 

biasness because we are feeding data 

as we have and the old data is 

nowhere taking to better future rather 

holding us on a same stance. In the 

western countries, where the program 

is installed, it was observed that the 

program favoured white skinned 

people more than black people. There 

are higher chances that the program 

will try to implicate what we 

followed till now and not how we can 

make society better.  

VI. EPILOGUE 

The lucidity behind implementation of 

forecasting crime even before occurrence 

seems a humble approach to prevent the 

crime rate, but at the same time it also 

oversteps several rights and practicalities. 

We want that all of us including law 

enforcement to be technologically advanced 

but not on the cost of fundamental rights. 

From time to time, the law enforcement has 

also employed several technologies to 

counter-measure the crime, but the use of 

machine learning seems suitable to self-

contained online environment only, while its 
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application in public policy is much more 

often complicated.   

One of the major limitations of machine 

learning in crime forecast could be the use of 

deduction method, which highly relies on the 

inputs. This creates a condition where the 

outcome can only be relied if the data fed to 

the program is true or not flawed. Here, 

rather than to improve the society we are 

placing prejudice against the individuals 

based upon few precedents and it does not let 

us move forward and keeps us tied in one 

place. By going as per forecasting method, 

we are left with nothing to improve the 

criminological aspects of the society as we 

will be dragging on the old crimes rather than 

focusing on the other circumstances helping 

the society to progress. Furthermore, the 

forecasting highly relies on factors which are 

nothing but the quantifiable data. 

Considering the diverse civilizations and 

ethnicity in different parts of the world, it 

will be very difficult to assess the all forms 

of emotions and mental state of mind in 

limited factors. Not everything can be 

structures into factors or mathematical 

values.  

A much-similar approach was taken by 

Cesare Lombroso, an Italian criminologist, 

through biological theory of crime whereby 

he identified biological factors which leads a 

person to commit the crime, though there 

were no casual evidence to rely on. This 

theory was heavily criticised on the 

foundation that it completely ignores the 

other surrounding factors which may prevent 

him. In the case of Machine learning 

program, the programmer ascertains few 

factors which scale a person in terms of 

crime data fed to it and leaves no gap for 

other components which might prevent the 

individual from committing the crime. 

By implementing this technology, are we 

near to annihilation of humankind by AI and 

Machine Learning? The answer lies with the 

results and progress of the technology. Just 

because it processes data on high level and 

provide outcome, it cannot be assumed that it 

will be always correct. Even one little misuse 

can ruin the fundamentals of criminal justice 

system. It is good that we are growing with 

the technological advancement, but it shall 

not be used as curse against the individual 

and society. Thus, placing too much trust on 

this technology can be detrimental. 

Technology can be a force for tremendous 

progress and tremendous good but if it is left 

unchecked it will plunge us into a digital 

cacotopia. 
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